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The Committee will meet at 9.30 am in the Robert Burns Room (CR1).
 
1. Declaration of interests: Bob Doris will be invited to declare any relevant

interests.
 
2. Choice of Deputy Convener: The Committee will choose a Deputy Convener.
 
3. Decision on taking business in private: The Committee will decide whether to

take item 8 in private.
 
4. Access to new medicines progress update: The  Committee  will  take

evidence from—
 

Shona Robison, Cabinet Secretary for Health, Wellbeing and Sport, and Dr
Rose Marie Parr, Chief Pharmaceutical Officer for Scotland, Scottish
Government;
 
Angiolina Foster CBE, Chief Executive, Healthcare Improvement Scotland;
 
Professor Jonathan Fox, Chairman, Scottish Medicines Consortium.
 

5. Subordinate legislation: The  Committee  will  take  evidence  on  the  Public
Services  Reform  (Social  Work  Complaints  Procedure)  (Scotland)  Order  2016
[draft] from—

 
Fiona Collie, Policy and Public Affairs Manager, Carers Scotland;
 
Beth Hall, Policy Manager, Health and Social Care Team, COSLA;
 
Paul McFadden, Head of Complaints Standards, Complaints Standards
Authority, Scottish Public Services Ombudsman;
 
Maree Allison, Director of Fitness to Practise, Scottish Social Services
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Council;
 
Iain Smith, Policy and Parliamentary Officer, Inclusion Scotland;
 

and then from—
 

Shona Robison, Cabinet Secretary for Health, Wellbeing and Sport, Mike
Liddle, Policy Manager, Integration and Reshaping Care Division, and
Victoria MacDonald, Senior Principal Legal Officer, Scottish Government
Legal Directorate, Scottish Government.
 

6. Subordinate legislation: Shona  Robison  (Cabinet  Secretary  for  Health,
Wellbeing  and  Sport)  to  move—S4M-15465—That  the  Health  and  Sport
Committee  recommends  that  the  Public  Services  Reform  (Social  Work
Complaints Procedure) (Scotland) Order 2016 [draft] be approved.

 
7. Subordinate legislation: The  Committee  will  consider  the  following  negative

instruments—
 

The National Health Service (General Dental Services) (Scotland)
Amendment Regulations 2016: SSI2016/53
The Personal Injuries (NHS Charges) (Amounts) (Scotland) Amendment
Regulations 2016: SSI 2016/59
 

8. Subordinate legislation: The Committee will consider the evidence received at
Agenda Item 5.

 
9. Access to new medicines progress update (in private): The Committee will

consider the main themes arising from the oral evidence heard earlier in the
meeting. 

 
 

Jane Williams
Clerk to the Health and Sport Committee

Room T3.60
The Scottish Parliament

Edinburgh
Tel: 0131 348 5210

Email: jane.williams@scottish.parliament.uk
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Agenda Item 5  

Written Submissions HS/S4/16/12/3

Note by the clerk HS/S4/16/12/4

PRIVATE PAPER HS/S4/16/12/5 (P)

The Public Services Reform (Social Work Complaints
Procedure) (Scotland) Order 2016
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Agenda Item 7  

Note by the clerk HS/S4/16/12/7

The National Health Service (General dental Service)
(Scotland) Amendment Regulations 2016 (SSI 2016/53)

HS/S4/16/12/8

• The Personal Injuries (NHS Charges) (Amounts) (Scotland)
Amendment Regulations 2016 (SSI 2016/59)
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Access to newly licensed medicines progress update 

Healthcare Improvement Scotland 

Healthcare Improvement Scotland (HIS) welcomes the opportunity to respond 
to the Health and Sport Committee’s call for evidence on the effectiveness of 
the changes made to the system for approving new medicines. This response 
covers both the work of the Scottish Medicines Consortium (SMC) in new 
medicines assessment and the work of the Area Drug and Therapeutics 
Committee Collaborative (ADTCC), which supports collaboration in 
approaches to complex medicines governance issues among Area Drugs and 
Therapeutics Committees (ADTCs) across Scotland. 

HIS, through the work of SMC, is responsible for the assessment of all new 
medicines, including those used for very rare conditions and at the end of life, 
and also hosts the ADTCC.  

SMC, as a consortium of ADTCs, and the ADTCC work closely together to 
ensure they are responsive to the needs of Area Drug and Therapeutics 
Committees, with a shared objective in support of the NHSScotland Quality 
Strategy ambition which aims to ensure “the most appropriate treatments, 
interventions, support and services will be provided at the right time to 
everyone who will benefit, and wasteful or harmful variation will be 
eradicated”. 

Since the Health and Sport Committee’s inquiry into access to new medicines, 
SMC has introduced and embedded new processes. This has resulted in the 
following:  

 SMC has accepted significantly more new medicines for end of life 
and very rare conditions with an increase of around 40% in the 
acceptance rate for these medicines 

 This increase is a result of SMC introducing the Patient and Clinician 
Engagement (PACE) process  

 SMC has markedly increased patient and public involvement in all its 
activities 

 SMC meetings have been held in public since May 2014 

 Pharmaceutical company representatives have attended and 
contributed to SMC meetings since November 2014 

 SMC has strengthened opportunities for companies to engage at an 
early stage about forthcoming submissions  

This submission presents information to answer the 5 questions posed by the 
Committee. The questions are identified in boxes in the following text. 
Individual patient treatment requests (IPTRs), the peer approved clinical 
system (PACS) and the New Medicines Fund are not the responsibility of HIS. 
These are the responsibility of NHS Boards and Scottish Government.  
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1. To what extent have the new SMC process (implemented in April 2014) 
for approving medicines, current Individual Patient Treatment Requests 
and the new Peer Approved Clinical System (PACs) for rare conditions 
and end of life medicines become more transparent, less complex and 
delivered improved access to new medicines?  

1.1 In 2013 SMC made a commitment to introduce changes to its process that 
would increase access to medicines used at the end of life and for very rare 
conditions. Analysis of recently published advice for these medicines indicates 
that this has been achieved. In addition, as a result of the Scottish 
Government’s response to the Health and Sport Committee’s 
recommendations on access to new medicines SMC has undertaken a 
significant change programme during 2014 and 2015. This has led to 
improvements in transparency and patient and public engagement. These 
new processes have now been embedded and are delivering benefits to the 
people of Scotland.  

1.2 SMC introduced the Patient and Clinician Engagement (PACE) 
process for medicines used at the end of life and for very rare 
conditions for company submissions received after April 2014. A 
company can request a PACE meeting when the preliminary advice from the 
New Drugs Committee is to ‘not recommend’ the use of the medicine. The 
PACE meeting brings together patient representatives and specialist 
clinicians, who inform SMC of the additional benefits of a medicine that may 
not be fully captured within the conventional clinical and economic 
assessment process. These benefits may include issues such as unmet need 
and severity of the condition, added value of the medicine to the patient, such 
as ability to work, and the added value of the medicine to the family or carers. 
The output from the PACE meeting is a major factor in the SMC decision.  

1.3 The PACE process was introduced for submissions received from April 
2014 and the SMC Committee considered the first medicines assessed 
through the PACE process in August 2014. At the time of this submission, 
advice has been published for 40 medicines considered through the PACE 
process. There have been contributions to PACE by 75 clinicians and 31 
patient groups. Feedback from PACE participants about the value of their 
contribution to the SMC process has been extremely positive. 

1.4 SMC has accepted more new medicines for end of life and very rare 
conditions since the new processes were introduced. The acceptance 
rate for all PACE medicines is 70% (28/40 medicines), compared with 48% for 
all cancer and orphan medicines assessed in the 3 year period September 
2011 to August 2014, before the introduction of the new processes. The 
acceptance rate for PACE medicines that meet the end of life criterion only is 
67%, for those meeting the criterion for very rare conditions only is 71% and 
for medicines that meet the criteria for both end of life and very rare conditions 
is 70%. Of the 40 medicines considered, 10 (25%) were resubmissions for 
medicines that had previously been “not recommended” and 4 (10%) were 
submissions for medicines that had been not recommended previously due to 
‘non-submission’ by the pharmaceutical company.  
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1.5 To improve transparency and understanding of its role with all 
relevant stakeholders, SMC has implemented a number of actions.  

1.6 SMC has markedly increased public and patient involvement. This 
has been achieved through employing dedicated staff to support this work, 
establishing a Public Involvement Network (PIN), organising a patient group 
event and providing additional materials to explain the role of SMC in plain 
English. 

1.7 The public involvement team has significantly enhanced engagement with 
patient and carer groups to ensure that the views of patients, carers and the 
public are captured and used to inform SMC processes and decision making. 
A patient group event was held in March 2015, to support the introduction of 
the new registration and submission forms and guidance for patient groups. 
Feedback from participants showed this was a much valued event, particularly 
as it gave a “human face” to SMC and its decision making process.  

1.8 Each submitting patient group is now offered training and a one-to-one 
meeting or telephone and email support to encourage them to submit their 
views on a medicine under review by SMC. This has significantly increased 
the number of submissions received from patient groups as illustrated in 
the table below: 

Year Number of new 
medicine 

submissions 

Number of patient 
group submissions 

* 

Proportion of 
submissions with 

patient group input 

2012 56 37 52% 

2013 51 53 80% 

2014 70 62 64% 

2015 76 98 78% 

* There may be > 1 patient group submission per medicine assessed 

1.9 The Public Involvement Network is a group set up to engage with patient 
and carer groups and ensure the views of patients, carers and the public are 
captured and used to inform SMC processes and decision making. The 
network supports patient and carer groups to make effective SMC 
submissions on medicines that may benefit them and those they represent. 

1.10 Two plain English guides have been produced, the first describing the 
work of SMC and the second providing specific guidance for patient groups. 
These guides are available on the SMC website 
(www.scottishmedicines.org.uk).  

1.11 SMC has held all meetings in public since May 2014 A total of 437 
observers have attended, including 66 patient group representatives and 35 
members of the public, with the majority of others being representatives of 
pharmaceutical companies. Feedback surveys completed from May 2014 to 
August 2015 by 157 attendees showed that 81% agreed that their attendance 
helped them to understand how the SMC appraises new medicines and 77% 
felt the meeting met their expectations. SMC set out to hold as much of the 
meeting as possible with the public present, and this has been achieved. In 

http://www.scottishmedicines.org.uk/
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the period between May 2014 and December 2015, 125 submissions were 
considered by SMC. For seven of these submissions, most of the discussion 
has been held in public but a short closed session has been required for 
“commercial in confidence” reasons. For all other submissions, the whole 
Committee discussion has taken place with the public present.  

1.12 Pharmaceutical company attendance at SMC meetings. 
Pharmaceutical company representatives have been present at meetings for 
the discussion of their medicines since November 2014. Their role is to 
respond to specific inquiries which help to address any outstanding questions 
SMC members may have in relation to the clinical, economic or budget impact 
information within the submission. Post meeting feedback from 68 company 
representatives from November 2014 to August 2015 indicates that 80% felt 
the meeting met their expectations, 88% thought attending was beneficial to 
their organisation and 84% agreed that attending increased their 
understanding of how SMC reaches its decisions. This has increased 
transparency to submitting companies and is perceived as a positive 
development by both SMC and the industry. 

1.13 Early engagement with pharmaceutical companies. In September 
2015, an engagement event was hosted to help develop and support 
pharmaceutical industry representatives’ understanding of new SMC 
processes and to provide an overview of both the clinical and health economic 
aspects. In addition, SMC has held a total of nine face to face meetings with 
individual pharmaceutical companies in circumstances where it was felt that 
initial dialogue would be beneficial in securing a company submission for a 
new medicine. 

2. The effectiveness of any monitoring of the NHS boards Area drug and 
Therapeutic Committees including the transparency of their operations 
and their timeliness in publishing local responses to SMC’s published 
advice?  

2.1 Area Drugs and Therapeutics Committees provide professional advice, 
clinical advice and leadership to the NHS Board, to support safe, clinically 
effective, cost effective and patient centred medicines, in all care settings. The 
ADTC Collaborative (ADTCC) was created in September 2014 and is hosted 
by Healthcare Improvement Scotland. It has supported the ADTCs to deliver 
improvement in transparency and public involvement as outlined below. 

2.2 Resources to support ADTCs to strengthen public involvement in 
their work. Public partners on ADTCs are volunteers who bring a non-NHS 
perspective to the work of the ADTC which is then considered alongside the 
more specific NHS perspectives of clinicians and managers.  

2.3 The ADTCC worked in partnership with the Scottish Health Council (SHC) 
(part of Healthcare Improvement Scotland) to explore approaches to public 
involvement in NHS board Area Drug and Therapeutics Committees in 
NHSScotland. The SHC supported the ADTCC by undertaking short 
telephone interviews with representatives from each of the 14 ADTCs to 
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explore healthcare professional perspectives of public involvement in 
NHSScotland’s Area Drug and Therapeutics Committees.  

2.4 The final report, Approaches to public involvement in NHS board Area 
Drug and Therapeutics Committees in NHSScotland along with a supporting 
video was published on the SHC website in December 2015. The report 
shares the findings of this work and highlights examples of good practice of 
engaging with public partners and the impact it has had on decision making, 
transparency and the communication of information. There are various 
successful approaches to public partner involvement operating in ADTCs in 
NHSScotland. The ADTCC notes that local flexibility in approach is desirable 
to enable ADTCs to determine the best model to suit their requirements.  

2.5 Twelve NHS Board ADTCs have public involvement either on their main 
Committee or subcommittees. Ten out of twelve ADTCs commented that 
having public involvement has had a positive impact or had changed decision 
making to some extent. Key themes here were that public partners helped 
ADTCs to: focus on person-centred care; improve communication and 
information both within the Committees and with the public; and engage and 
educate communities on issues related to medicines.  

2.6 The ADTCC endorses the findings in the report that involving public 
partners encourages the ADTC to focus on person-centred care and improves 
patient and public-facing communication and information. 

2.7 The ADTCC has also developed a series of resources to support public 
involvement recruitment with a role description, advert and information sheet 
for prospective public partners. The ADTCC will continue to work with ADTCs 
to help them to maximise public involvement and spread good practice.  

2.8 Resources to improve the consistency in categorisation and 
communication of NHS Board decisions.  

 2.9 A Standard template. A standard template and common user-friendly 
language for timely communication of patient-facing information on the 
availability of new medicines in NHSScotland has been developed (see 
appendix 1). This will be issued to NHS Boards by the Scottish Government 
and the Boards will be asked to test the new approach. This is being tested by 
NHS Boards.  

2.10 NHS Boards will ensure that public and patients are able to access to 
this information which will be signposted on NHS Inform and the information 
kept accurate and up to date after each ADTC/ Formulary Group meeting.  

2.11 This work will enable ADTCs to publish their formulary decisions in user-
friendly language in a systematic way linking the formulary decision to the 
published SMC advice. 

2.12 Revision of 2010 Health Rights Information Scotland (HRIS) 
factsheet. The HRIS factsheet is being revised to explain how prescribers 
decide which medicine to prescribe when they consider that a medicine is the 

http://www.scottishhealthcouncil.org/publications/research/public_involvement_in_adtcs.aspx
http://www.scottishhealthcouncil.org/publications/research/public_involvement_in_adtcs.aspx
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best treatment for a medical condition. Comment on the draft factsheet will 
take place with public partners and key stakeholders in early 2016.  

2.13 When introduced, the factsheet will be used to inform and update 
existing medicines information content on the NHS Inform website on the 
subject of accessing medicines. This will ensure that patients and the public 
across Scotland can access a consistent message about how a clinician 
decides which treatment to give a patient. The factsheet will support ADTCs in 
their work to ensure that there is transparency around decisions about 
prescribing medicines.  

2.14 The patient factsheet, together with the introduction of the medicines 
decision template, support the recommendation that ADTCs will publish 
formulary decisions and the reason for these in a systematic way, linking the 
formulary advice to the published SMC advice. ADTCs will be able to provide 
open and transparent access to this information for patients and the public.  

2.15 In addition to providing information on progress in relation to the 
transparency and public involvement of ADTC decision-making, as outlined 
above, we also provide below information on other areas where the work of 
the ADTCC is supporting implementation of the recommendations for national 
decision making and shared learning:  

2.16 Supporting a national approach to optimise medicine use. The 
ADTCC is leading initiatives to support the recommendation for decision 
making at a national level in relation to medicines of key clinical importance, to 
ensure that outcomes for patients in all parts of Scotland are optimised. 

2.17 For example, in 2015 the ADTCC worked with relevant specialists, 
ADTCs and National Procurement to develop national consensus guidance for 
two new groups of medicines: biosimilar medicines and Hepatitis C. 

2.18 National Prescribing Framework for Biosimilar Medicines. 
NHSScotland recognises the benefits that increased availability of biosimilar 
medicines can bring and is supportive of the use of biosimilar medicines. An 
expert advisory group was convened, with representation from public 
partners, medical, nursing and pharmacy clinicians, to develop the prescribing 
framework to inform clinical decision-making and support the safe, effective 
and consistent use of biosimilar medicines in NHSScotland. The national 
biosimilar medicines prescribing framework was published in May 2015. The 
ADTCC continues to work with key stakeholders to support implementation of 
Biosimilar medicines.  

2.19 National Guidance on the place of Hepatitis C medicines in 
treatment protocols. To support the NHS Scotland principles that are guiding 
the implementation of Hepatitis C medicines, the ADTCC worked with 
National Services Scotland to secure national agreement and the support of 
all the ADTCs and the key clinical stakeholders on the place of Hepatitis C 
medicines in local treatment protocols.  
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2.20 The national guidance on the place of Hepatitis C medicines in treatment 
protocols was published in May 2015 and reviewed in December 2015. The 
purpose of the guidance is to provide Health Boards, ADTCs and treating 
clinicians with a single national evidence resource on the efficacy of these 
medicines and also to provide a clinical reference source for NHS National 
Procurement to produce rankings on cost-effectiveness.  

2.21 Clinical engagement, shared learning and collaboration. The ADTCC 
has supported delivery of the recommendation that 14 NHS Board ADTCs 
should be retained to maintain clinical engagement and education and training 
for clinicians and to ensure safe and effective prescribing practices locally, but 
that new processes should ensure clinical outcomes are optimised. 

2.22 The ADTCC has strengthened clinical engagement, shared learning and 
collaboration within ADTCs, by providing clinical leadership and expertise, 
collaboration and networking opportunities for shared learning, improved 
communication mechanisms, stakeholder engagement and delivery of outputs 
(such as those described earlier) that support the local ADTCs in their work. 
Three national seminars have been held for shared learning with a particular 
focus on access to new medicines, patient and public involvement and the 
safer use of medicines.  

2.23 The priorities for further collaboration have been agreed and include 
medicines governance, sharing local outputs and making connections, 
education and training, national consensus statements, access to new 
medicines and safer use of medicines. In addition the ADTCC will be further 
developing a sustainable model for stakeholder engagement and collaborative 
working.  

3. How the New Medicines Fund has been used and the extent to which 
it has improved access to new medicines for those with rare conditions? 

3.1 Healthcare Improvement Scotland is not responsible for the operation of 
the New Medicines Fund. However, our staff support the Scottish 
Government in their financial planning for the New Medicines Fund by 
providing estimates of potential budget impact of end of life and orphan 
medicines based on horizon scanning intelligence. 

4. The progress towards developing value-based assessments of new 
medicines and the Scottish model of value?  

4.1 The PACE process affords an opportunity for SMC to take a wider view 
of the value of medicines used at the end of life and for very rare conditions 
(as detailed in the response to question 1).  

4.2 The new framework for assessment of ultra orphan medicines 
(medicines used to treat a condition with a prevalence of 1 in 50,000 or less 
(or around 100 people in Scotland)) allows SMC to use a broader decision-
making framework, examining the nature of the condition, impact of the 
medicine, impacts beyond direct health benefits and costs to the NHS using 
the criteria set out above. PACE meetings are held for these medicines. 
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Cost-consequence analysis may be provided where the submitting company 
judges that there are multiple relevant outcomes not readily captured within 
a standard health economics (Quality Adjusted Life Year (QALY) based) 
assessment or cost-effectiveness analysis using a single outcome measure. 
For these medicines, the economic analysis is a factor within the decision-
making framework but will not be the predominant factor in the SMC 
decision. 

4.3 The SMC is in a position to help determine and enable the research 
required to underpin an evidence-based approach to the development of a 
Scottish Model of Value. However, it is worth noting that the proposal to 
introduce value based pricing in NHS England, which was under 
consideration at the time of the New Medicines Review, has not progressed. 

5. The effectiveness of the ‘pause’ mechanism in the SMC process and 
whether this mechanism has resulted in greater access to and improved 
the cost-effectiveness of new medicines 

5.1 The PACE process involves a 1 to 3 month pause in the SMC 
assessment process and this offers pharmaceutical companies an 
opportunity to submit a new or revised patient access scheme (PAS) aimed 
at improving the cost-effectiveness of the medicine. As demonstrated in our 
response to question 1, there has been an increase in the numbers of 
medicines accepted for use in NHSScotland following a PACE process.  

5.2 Healthcare Improvement Scotland believes that the assessment process 
is best served by pharmaceutical companies offering a competitive price 
from the outset. The price considered in the assessment may involve a PAS.  

Healthcare Improvement Scotland 
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Appendix 1 

Resources and processes to improve the consistency in categorisation 
and communication of NHS Board decisions: Standard template 

A standard template and common user-friendly language for timely 
communication of patient-facing information on the availability of new 
medicines in NHSScotland has been developed.  

 The introductory narrative outlines information on: 

1. When a newly licensed medicine is routinely available for use in an 
NHS board  

2. How an NHS board decides which new medicines to make available for 
patients  

3. The national guidance considered by the ADTC 

4. The local guidance considered by the ADTC 

5. What happens if a particular medicine is not routinely available in an 
NHS board  

In order to improve the transparency, consistency and reporting of NHS board 
decisions, six standard categories have been agreed: 

 Available in line with national guidance (link to SMC advice) 

 Available in line with local guidance for prescribing (link, if desired, to 
local guidance) 

 Available from a specialist centre in another NHS board  

 Not available as not recommended for use in NHSScotland (link to 
relevant SMC advice) 

 Not routinely available as local clinical experts do not wish to add the 
medicine to the formulary at this time or there is a local preference for 
alternative medicines (link to local guidance) 

 Not routinely available as local implementation plans are being 
developed or the ADTC is waiting for further advice from local clinical 
experts – decision expected by (enter date). 
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

National Carer Organisations (inc. Carers Scotland) 
Carers Scotland, Coalition of Carers in Scotland, Minority Ethnic Carers 

of Older People Project (MECOPP), Carers Trust Scotland, Scottish 
Young Carers Services Alliance, Crossroads Caring Scotland and 

Shared Care Scotland 

This response is made on behalf of the National Carer Organisations.  The 
National Carer Organisations are brought together by a shared vision that all 
Scotland’s unpaid carers will be valued, included and supported as equal 
partners in the provision of care and will be able to enjoy a life outside of 
caring.  They are Carers Scotland, the Coalition of Carers in Scotland, 
Minority Ethnic Carers of Older People Project (MECOPP), Carers Trust 
Scotland, the Scottish Young Carers Services Alliance, Crossroads Caring 
Scotland and Shared Care Scotland. 

Q1-3 
We welcome the regulations to replace the local authority complaints review 
committees and to enable the Scottish Public Services Ombudsman to 
investigate complaints and consider professional judgement of social work 
staff.    

As outlined in our original consultation response, we believe that this 
opportunity for the SPSO to investigate complaints from social work services 
and to have the power to consider judgement is not only sensible but long 
overdue.  It is also equitable and clearer for people who wish to make 
complaints.  At present it is often confusing and frustrating for complainants 
when they discover that the SPSO is limited to consideration only of 
maladministration and service failure of social work services. 

We further welcome work undertaken on delivering a standardised complaint 
handling procedure across the public sector and welcome the intention to 
develop this model complaints handling framework for social work services 
across all local authorities.  We believe it is in everyone’s interests – service 
users, carers and professionals - for complaints to be handled consistently, 
with clear public information, and for complaints to be resolved as quickly as 
possible. It is important that there is no imbalance of experience across local 
authorities in complaints procedures, and we are pleased to see that the 
problems with this are acknowledged and the introduction of a consistent 
procedure will help to alleviate this.  

However, as indicated in our consultation response, we continue to have 
some concerns that the SPSO will not have a strong enough role in relation to 
resource allocation decisions.  Whilst we recognise the power of local 
authorities to make strategic decisions related to the use of resources and 
eligibility criteria, we continue to seek reassurance on the role of the SPSO 
where decisions appear to be made on the basis of reducing resources, and 
not on eligible need (as detailed in an individual’s care plan).  These, in our 
view, remain professional judgements rather than political ones and as such 
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we hope that appropriate guidance will be in place to ensure clarity for 
individuals and their carers. 

The consultation appeared to suggest that the SPSO will have powers only to 
make recommendations to local authorities rather than overturning a decision.  
This may leave carers and people who use services in the same position as 
when they started the complaints process.  If this is the case, we believe that 
it will only serve to further undermine confidence both in the health and social 
care system and in regulatory bodies. 

Q5 
The proposals give a clear opportunity to deliver a more integrated approach 
to complaints and complaints handling within the Integrated Joint Boards and 
integrated services.  By streamlining processes, mirroring stages and the 
SPSO role between health and social care complaints, and by delivering a 
model complaints handling procedure, there appears to be a means of 
delivering this integrated approach.  It is important, no matter whether a 
complaint is related to a social work, health or integrated service, that people 
who use services and their carers have a clear and consistent route to resolve 
issues. 

Conclusion 
We reiterate our support for regulations to replace the local authority 
complaints review committees and to enable the Scottish Public Services 
Ombudsman to investigate complaints and consider professional judgement 
of social work staff.    

In the attached appendix we have illustrated within two case studies some of 
the current issues within social work complaints.  We believe that the new 
procedure when brought together with the implementation of model 
complaints handling may assist in improving the outcome and experience of 
these cases.  We also believe that there is merit prior to, or as part of, frontline 
resolution to consider opportunities to incorporate a process for review of 
decisions, for example a decision not to provide a service, without the need to 
resort to formal complaints procedures. 

The model complaints process places an emphasis on frontline resolution, 
resolving complaints and issues as early as possible, encouraging mediation 
where appropriate and delivering appropriate redress.  Its emphasis on key 
principles including that complaints procedures are “simple and timely” and 
within “agreed and transparent timeframe” and that above all they are “user 
focused” is welcome.  However, carers and people who use services must 
continue to be involved in the ongoing development and review of the model 
complaints handling processes in their localities and, within a given period, 
consulted on their experience of the new SPSO responsibilities. 

National Carer Organisations 

HS/S4/16/12/3



National Carer Organisations (inc. Carers Scotland) 

3 

Appendix 1 - Case Studies 
Below are two case studies which illustrate the current issues with the social 
work complaints procedure for carers and those they support and where we 
see the new SPSO responsibilities and the model complaints handling 
process can have a role in improving outcomes and experiences. 

Jean 

Jean provides care for her disabled daughter and up until recently, has been 
providing significant amounts of care to her elderly mother. She has been in a 
battle with the local authority for the last 3 years over the amount of the 
individual budget for support which has been successively reduced as self-
directed support has been introduced. She has argued that the council has 
made assumptions over the level of care that she has provided in the past and 
that this will continue into the future. She has repeatedly said in assessments 
that the level of care she has to provide is beginning to affect her and her 
husband’s health but this has not altered the budget made available for her 
daughter’s care.   

A few months ago Jean’s mum died – in the latter stages of her mum’s ill 
health, Jean had been providing up to 30 hours a week of care. Not long after 
her mum’s death, following another assessment of Jean’s daughter, the 
proposed budget was reduced again and it was suggested that Jean make up 
the shortfall in support now that she no longer had to care for her mum and 
had more time to care for her daughter 

Jean is pursuing a challenge to the local authority’s proposed budget 
reduction. The Council are not taking into account that Jean needs a break as 
a carer, and are not allocating a budget based on the needs of the cared for 
person. Due to the breakdown in relationship between the family and the 
Council, the thought of formally challenging the Council is concerning as Jean 
is worried that they will suspend provision of all support to her and her 
daughter.  

Some of the challenges highlighted through this case study include: 

 The inability of the local authority to resolve this case informally, through a 
review process, without the person having to resort to a formal complaints 
procedure 

 The length of time the complaints procedure has taken 

 The formality of the system, which is intimidating and adds to the stress of 
the situation for the service user and carer 

 The lack of an independent body to provide an impartial viewpoint and 
ensure the complaint is dealt with fairly and without bias  
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Julie 
Julie looks after her daughter Emma who has autism.  Julie is Emma’s welfare 
guardian.  Julie has had several issues with her local authority in relation to 
the process for deciding her daughters care plan and budget and the use of 
her daughter’s direct payment. Initially Julie felt her local authority was not 
taking her views into account in relation to her daughter’s care.  After 
becoming her daughter’s welfare guardian she was able to contribute to her 
daughters assessment, although she was not happy with some of the 
information in her SEQ, which she felt did not entirely reflect Emma’s needs. 

Emma was awarded a direct payment, which was managed by Julie.  This 
was used to purchase a service from providers, to purchase therapeutic 
equipment and to have a short break which Julie and Emma took together. 

The local authority queried the use of the direct payment and said that several 
elements did not meet Emma’s outcomes and that they did not consider a 
break taken together to fit their criteria of a short break.  Emma’s direct 
payment was suspended and Julie was told she would need to pay back 
several thousand pounds. 

At first Julie tried to resolve this situation informally through speaking with her 
care manager and their immediate superiors.  Julie also received advice and 
assistance from several carer support organisations who provided evidence 
from guidance and legislation to argue that this was an appropriate use of a 
direct payment. 

Despite several meetings, these appeals were rejected and Julie moved to a 
formal complaint.  During this time Emma was put on an emergency care plan 
and received only a few hours support a week, far less support than her 
previous care package provided. 

This situation has been lengthy and ongoing and is still not resolved.  Julie 
first received notice that the local authority were investigating the direct 
payment nine months ago, three months later she was told they required her 
to pay back the direct payment.  Three months after that she was told Emma’s 
direct payment was being suspended.   

During meetings and correspondence with lead officers she was consistently 
told that the decision to reverse this decision rested with someone else.  
Those responsible for policy decisions, said it needed to be dealt with by 
finance, the finance officer said she couldn’t overturn the decision. Julie was 
also told that if the local authority decided to pursue the debt they would be 
passing it on to an external agency for collection. 

Eventually at a recent meeting one officer agreed to discuss the case with her 
superiors with a view to dropping the repayments and re-assessing Emma in 
order to put together a new care package.  However, she subsequently 
contacted Julie to say her situation could not be resolved while a complaint 
was ongoing. 
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Julie has been through the first stage of the complaints process and is now 
waiting for a date with the Internal Complaints Review Committee.  Julie lacks 
confidence that the committee will find a resolution to her complaint, as the 
panel will be formed of representatives from the local authority. 

She is also extremely nervous of attending as it quite a formal proceeding, 
which she finds very intimidating. 

Some of the challenges highlighted through this case study include: 

 The inability for the local authority to resolve this case informally, through a 
review process, without the person having to resort to a formal complaints 
procedure.   

 A lack of clarity in who the right person to talk to was and who was able to 
take effective action. 

 The length of time the complaints procedure has taken.  This is still 
ongoing. 

 The formality of the system, which is intimidating and adds to the stress of 
the situation for the service user and carer. 

 The suspension of support while the complaint has been ongoing which 
has meant the family is under additional strain. 

 The lack of an independent body to provide an impartial viewpoint and 
ensure the complaint is dealt with fairly and without bias. 
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

COSLA 

1. I write in response to your request for COSLAs views on the proposal to 
revise existing social work complaints procedures by removing the third stage, 
namely the local government appointed Complaints Review Committee (CRC) 
and enhancing the role of the Scottish Public Services Ombudsman (SPSO).   

2. COSLA was a member of the Social Work Complaints Review Group 
(SWCRG) which was set up by Scottish Government. Membership of the 
group included Scottish Government, COSLA Officers, ADSW (now Social 
Work Scotland), SPSO, SSSC, Office of the Chief Social Work Adviser, the 
Scottish Legal Aid Board, the Care Inspectorate and user representatives. 
The group met for the first time on 5 February 2013 under the Chairmanship 
of the Very Revd. Graham Forbes CBE and produced recommendations for 
Ministers in January 2014. 

3. In considering the recommendations of the SWCRG, COSLA’s Health & 
Wellbeing Executive Group were generally supportive of the proposal to treat 
social work complaints in a similar way to the standardised complaints 
handling procedure which has been developed by SPSO. However, we would 
like to emphasise that not all the processes in the SPSO standardised 
complaints handling procedure would be appropriate for social work 
complaints. Under the current social work complaints procedures social 
workers have 15 days in which to investigate and try to resolve a complaint, 
this is only 5 days under the SPSO procedure. Under any new social work 
complaints process the 15 day period needs to be maintained as we have 
been convinced that it is better to try to resolve complaints at the initial stage, 
with this requiring a longer period of time than for other services for two main 
reasons: 

 social work necessarily deals with a wide range of needs, issues and 
relationships which can require more time to navigate; and 

 complaints often relate to more complex cases which can compound this 
further. 

4. The recommendations of the SWCRG to Ministers in 2014 recommended 
that “In acknowledgement of the fact that social work complaints are more 
complicated than other local authority service complaints, it was agreed to 
recommend to Ministers that the model CHP would be adopted with local 
authorities having the possibility of extending the timescales at the first 
(Frontline Resolution) stage from 5 to 15 working days at the discretion of 
local managers.” We would like the Committee to seek reassurances from 
Ministers that that is their intent in making these changes and that this will be 
made explicit in the supporting guidance which will be developed. 

5. We also have concerns around the proposals that the SPSO will consider 
the professional judgement of social workers and have the ability to make 

HS/S4/16/12/3



COSLA 

7 

recommendations to local authorities and to report to parliament if these 
recommendations are not adopted.  Social workers have a challenging role 
and are already subject to scrutiny by managers, the Care Inspectorate and 
the SSSC. We would also be concerned that the SPSO might make 
recommendations without sufficient understanding of the financial context 
including local eligibility thresholds and the requirement for councils to 
manage demand within a finite resource envelope. The SWCGR noted in its 
recommendations to Ministers “Issues around the allocation of resources are 
for the individual local authority, and it is not proposed that the SPSO have the 
power to force local authorities to amend decisions based on their agreed 
eligibility criteria.” Again we would urge Committee to seek assurances from 
Ministers that this principle will be adopted. 

6. The proposals to give SPSO more involvement in social work complaints 
procedures will also add to SPSO costs, and they have outlined the need to 
employ or engage staff with the necessary social work experience and the 
need for premises as their existing office location was operating at full 
capacity in 2013. We noted at the SWCRG that our members would not be 
keen on any transfer of funding from local authorities to the SPSO. We 
emphasised that although there might be some saving in not hosting CRCs 
there would most likely be new costs to local authorities in a system operated 
by SPSO.  These concerns were highlighted to Ministers in the report they 
received in January 2014. We would ask the Committee to seek confirmation 
that the Scottish Government intends to fund this expansion of the SPSO’s 
role.  

7. Social Work Complaints Procedures have been reviewed by a working 
group on which COSLA officers were members. This group made 
recommendations to Scottish Government Ministers in January 2014. The 
main recommendation was that Scottish Public Services Ombudsman take 
over the role currently carried out by Complaints Review Committees. Whilst 
we are generally supportive of these changes we have highlighted a number 
of areas of concern raised by our members and in conversation with SWS 
colleagues. 

COSLA
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The Public Services Reform (Social Work Complaints 
Procedure)(Scotland) Order 2015 

Scottish Social Services Council 

The Scottish Social Services Council (SSSC) is the regulator for the social 
service workforce in Scotland.  Our work means the people of Scotland can 
count on social services being provided by a trusted, skilled and confident 
workforce.  We protect the public by registering social service workers, setting 
standards for their practice, conduct, training and education and by supporting 
their professional development.  Where people fall below the standards of 
practice and conduct we can investigate and take action. 

We: 

 publish the national codes of practice for people working in social 
services and their employers 

 register people working in social services and make sure they adhere 
to our codes of practice 

 promote and regulate the learning and development of the social 
service workforce 

 are the national lead for workforce development and planning for social 
services in Scotland. 

The social service workforce provides care and support for some of the most 
vulnerable people in Scottish society.  The sector employs approximately 
200,000 people1 in Scotland (SSSC, 2015).  These workers deal with complex 
care needs and make a real difference to peoples’ lives. 

1 Do you support the new regulations? 

We are supportive of the new regulations.  However, we have some 
reservations which are set out in our answer to question four of this call for 
evidence. 

We welcome the provisions in the regulations about information sharing with 
ourselves and the Care Inspectorate.  Should the SPSO have information 
which indicates to them a potential breach of the Code of Practice for Social 
Service Workers we would welcome them making a referral to us and 
providing us with any information they hold.   

Also, if during an investigation we become aware that the SPSO hold 
information that may be relevant, this would enable them to provide it to us. 

2 What are your views on Local Authority Complaints Review 
Committees being replaced? 

                                              
1
 There are a number of groups of workers not captured by this data. These include 

childminding assistants and personal assistants employed by individuals in receipt of a direct 

payment. 
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We make no comment on this question. 

3 What are your views on the SPSO being given a new role to 
investigate social work complaints? 

We welcome these proposals.  The new system will provide a consistent 
national approach. 

4 What are your views on the SPSO being given a remit to consider 
the professional judgement of social work staff? 

We are broadly supportive of the proposals.  However, we have concerns 
about the plans to extend SPSO’s investigatory powers to include the exercise 
of ‘professional judgement’ of a social worker.  The wording of the 
consultation suggests that the SSSC’s remit is limited to the conduct of the 
worker to the exclusion of judgement on professional matters.  This is not the 
case.  The SSSC considers suitability for initial and ongoing registration with 
reference to the good character, competence and conduct test set out in 
section 46 of the Regulation of Care (Scotland) Act 2001.  At the point of 
application the SSSC uses this test to decide on entry to the Register.  The 
SSSC also considers any ‘misconduct’ by a registered worker.   

Misconduct is defined as: 

“Behaviour whether by act or omission which falls short of the standard 
of conduct expected of a person registered with the SSSC, having 
particular regard to the Code of Practice for Social Service Workers 
issued by the Council under section 53(1)(a) and the SSSC 
Registration Rules 2012 both as amended or substituted from time to 
time.” 

The Code of Practice for Social Service Workers sets out our expectations 
around them.  Many of the Codes cover the exercise of professional 
judgement.  For example, the Codes include:  

3.8 – recognising and using responsibly the powers that come with 
your work with service users and carers 

4.1 – recognising that service users have the right to take risks and 
helping them to identify and manage potential and actual risks to 
themselves and others 

6.1 – meeting relevant standards of practice and working in a lawful, 
safe and effective way. 

We make decisions about the exercise of a worker’s professional judgement 
in fulfilment of our statutory obligations as set out above.  The new 
arrangements must make sure there is no overlap or duplication in scrutiny as 
it would be disproportionate.  We would expect the SPSO to refer such 
concerns to the SSSC to allow us to deal with them. 
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In our experience, much of our fitness to practise case work for social workers 
involves looking at professional judgement and it is essential that the people 
investigating and deciding on such cases have relevant experience and 
knowledge.  One way we do that is to have a "due regard member" on our 
hearings. 

5 What are your views on how these proposals relate to the 
approach currently being taken to complaints relating to the NHS and 
the consideration of complaints relating to Integrated Joint Boards? 

We make no comment on this question. 

Scottish Social Services Council 
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23 February 2016 
 
 
Duncan McNeil MSP  
Convener of the Health and Sport Committee  
The Scottish Parliament  
EDINBURGH  
EH99 1SP  
 
 
 
Dear Convener,  
 
Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 
 
In responding to this call for evidence I wanted to first set out some 
background to what has been a long and rather protracted process.  In 2008, 
Douglas Sinclair prepared the groundwork for what have become significant 
developments in public sector complaints handling led by my Complaints 
Standards Authority team working in partnership with many others.  As a 
result of this, today, most public organisations in Scotland are using the same, 
standard, simple procedure with a strong focus on empowering staff to resolve 
complaints early and close to the point of service delivery where possible.  
The sectors who have moved to the procedure first are now using the data 
and experience to look more closely at using complaints in learning, 
performance management and benchmarking. The work undertaken in 
Scotland has attracted interest across the UK and is likely to be adopted 
wholesale elsewhere.  
 
This has only been possible in areas where there was no pre-existing legal 
framework for complaints.  Over time, this has meant that in some areas 
organisations are operating more than one procedure.  Councils have both the 
standard procedure and the social work procedure, for example.  Health 
complaints are subject to the Patients Rights Act and the procedure is set out 
in legislation and is different from both of those processes. The Sinclair report 
highlighted the confusion that existed within this system and recommended 
changes focused on making things simpler for users, including the changes to 
the remit of SPSO provided for in the draft Order.   As we have been moving 
towards integration, we have highlighted that the existence of three separate 
processes based on different legislative requirements would create a barrier 
to effective integration of services.  
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I have been highlighting concerns around this for some years and welcomed 
the decision of the Local Government and Regeneration Committee in 2015 to 
conduct an inquiry into issues arising from the integration of health and social 
care in relation to complaints handling2.   I have since congratulated the Local 
Government and Regeneration Committee for the fact that there has been 
finally some movement on this area3.  At present, there are a number of 
Government-led initiatives underway in relation to the integration of 
complaints.  I set these out in summary here:  
 

 Following some work undertaken by the Scottish Health Council4, the 
decision was made to revise the current NHS complaints procedure.  
The details are still being worked through but, in terms of process, this 
will mirror the model complaints handling procedure which is in place 
and operating largely successfully across the rest of the public sector.  
The emphasis will be on a two-stage process, frontline empowerment, 
resolution and ensuring appropriate monitoring and learning from 
complaints within the broader governance framework.  The new 
procedure will be in place from 1 April 2017. 

 The proposed Social Work complaints order would abolish the current 
legal arrangements.  This means that the powers we have under 
sections 16A to G of our legislation would come into force.  This would 
allow us to develop, in partnership, a model which will, again, align 
broadly with the other procedures, in particular the council and health 
processes.   

 The proposed order also gives us the same power in social work that 
we already have in health to assess professional judgement which 
means that, particularly when service delivery is fully integrated, it will 
not matter if a health professional or a social work professional is 
making the key decisions, we will be able to assess the 
reasonableness of that judgement  

 The order which was approved recently by the Committee to bring 
Integration Joint Boards (IJBs) within our direct jurisdiction was, in part, 
simply a technical one. It is now a matter of standard practice that new 
public organisations come within our jurisdiction in the same way that 
they are automatically brought into FOI legislation.    However, it also 
closes any potential gaps that could in theory arise and will allow IJBs 
to have the same standard process as other organisations. They will 
also be able to access our training and support.  
 

The benefit of health and local government having very similar complaints 
procedures and of SPSO having the same powers in relation to both is that 
this reduces significantly the legal barriers to those processes being 
integrated from the perspective of the service user.  The alignment of the 
process will allow local authorities and health boards to bring complaints 
processes together where, at present, different rules mean that is not currently 
possible.  Potentially, it will not matter whether someone raises an issue with 

                                              
2
 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/89508.aspx 

3
 https://shar.es/1Cmz76 

4
 http://www.scottishhealthcouncil.org/publications/research/listening_and_learning.aspx 
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a health board employee or a local government employee, the process will be 
the same.  Where the complaints relates to service issues related to both the 
complainant will have the right to a single, coordinated response, rather than 
having to engage with both organisations. Alignment will not resolve all issues 
and fix all problems but it will allow organisations to more easily focus on the 
issue and the person rather than unpicking what process will apply.  
 
The call for evidence asked a specific question about the proposed new role 
we would have around professional judgment.  Our comments below are very 
similar to those we made previously around these points in response to the 
Government consultation5.   
 

 We take the responsibility of assessing professional judgement, a 
power we already have in relation to health matters, seriously. We use 
relevant independent experts to advise on key aspects of clinical 
judgement and we also assess the overall quality of advice we receive 
through our regular quality assurance programme. We assess whether 
the decision was reasonable and not simply whether another decision 
was possible.  

 We would like to stress the importance of a broad and clear definition 
of professional judgement. It is our experience that too much detail in 
legislation to define such roles can make them unworkable. While we 
know there may be some nervousness about a broad definition, social 
workers are making very significant decisions and the public should be 
able to question as much of the assessment made in relation to their 
needs as possible through an accessible administrative justice route. It 
is also worth bearing in mind that we uphold around 50% of health 
cases each year which means that, in 50% of cases, we are not finding 
problems. Many of the problems we find relate to communication and 
our broad role over clinical judgement has allowed us to work 
effectively in relation to health boards and provide maximum impact. 
We provide constructive criticism where necessary, whilst also, when 
we have found this to be the case in our investigation, providing 
assurance to other clinicians whose judgements have been challenged 
that their decision was reasonable.  

 We consider the Order would allow us to recommend, when 
appropriate, changes to decisions relating to individuals that had 
resource implications.   

 We consider we also could comment on professional judgement that 
was used in larger, resourcing decisions by a council such as a 
significant change in services generally.  Before we could do so we 
would need an individual to complain to us that the larger resourcing 
decision had had a direct impact on them so this is not something that 
could be brought to us simply because of a disagreement with the 
policy.  It is also worth noting that these decisions are often complex 
and based on a body of evidence which may include some aspects of 
professional judgements alongside other evidence such as the views of 

                                              
5
http://www.spso.org.uk/sites/spso/files/consultations-and-

inquiries/2015/151214SPSOSocialWorkConsultationResponse.pdf 
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service users. At present, we can already take complaints about these 
types of decisions if the criteria is met and would continue to do so.  
The change would simply mean that we could comment more closely 
on any professional judgments used in that process.  If we found an 
error had crept in to the professional judgement, we would then need to 
consider, how significant that error was, and whether there was 
evidence that it had been critical to the council’s decisions.  If we felt 
that it had been, we are of the view that we could recommended that 
decision be looked at again.  Given the complexity of such decisions it 
is unlikely we would be able to simply recommend a different decision.   
 

In closing, I would like to add that I appreciate the opportunity for my office to 
provide evidence in this area and we would be happy to provide any further 
assistance.    
 
Yours sincerely 
 
Jim Martin 
Ombudsman 
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

Inclusion Scotland, Self Directed Support Scotland and the Scottish 
Disability Equality Forum 

Inclusion Scotland is a national network of disabled people’s organisations 
(DPOs) and individual disabled people. Our main aim is to draw attention to 
the physical, social, economic, cultural and attitudinal barriers that affect 
disabled people’s everyday lives and to encourage a wider understanding of 
those issues throughout Scotland. Inclusion Scotland is part of the disabled 
people’s Independent Living Movement. 

Self Directed Support Scotland (SDSS) is a national membership 
organisation which actively promotes Independent Living by supporting, 
working with, and championing the aims of self-directed support Disabled 
People’s Organisations (DPOs). 

Scottish Disability Equality Forum (SDEF) works for social inclusion in 
Scotland through the removal of barriers to equality and the promotion of 
independent living for people affected by disability. SDEF is a membership 
organisation, representing individuals affected by disability, and organisations 
and groups who share our values. Our aim is to ensure that the voices of 
people affected by disability are heard and heeded within their own 
communities and at a national and political level. 

Independent living:  Disabled People have defined independent living as:   

“disabled people of all ages having the same freedom, choice, 
dignity and control as other citizens at home, at work and in the 
community.  It does not mean living by yourself or fending for 
yourself. It means rights to practical assistance and support to 
participate in society and live an ordinary life.”   

Independent living is about more than having control and choice for the 
purpose of self-management of your condition. This definition has been 
endorsed in the ‘Vision for Independent Living” by the Cabinet Secretary for 
Health for Scottish Government and COSLA.6 

Introduction: 

For those people who use it – including disabled people – social care and 
support is an example of the essential practical assistance and support 
needed to participate in society and lead an ordinary life (see the definition of 
independent living above). Without such support, many disabled people and 
other social care users cannot enjoy their human rights on an equal basis to 
non-disabled people.  As such, social care is an essential infrastructure for the 
equality and human rights of disabled people and others who use social care 
and support.   

                                              
6
 http://www.gov.scot/Publications/2010/03/29164308/1  
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There are principles outlined in legislation, guidance and outcomes that 
underpin the rights and entitlements of people who use require social care, 
including: 

 Article 19 of the United Nations Convention on the Rights of Disabled 
People (UNCRPD) – The Right to Independent Living. 

 The Social Services (Self-directed Support) (Scotland) Act 2013 

 Health and Social Care Integration – Planning and delivery principles in 
the Public Bodies (Joint Working) (Scotland) Act 2014 and the National 
Health and Wellbeing Outcomes. 

 National Care Standards 

 Carers (Scotland) Bill 

The way social care services are provided may be subject to discretionary 
powers of the local authority. However, how this discretion is exercised may 
lead to the national principles above not being met, or people not receiving a 
level of social care the meets their needs or allows them to exercise their 
human rights. The complaints process should allow for these discretionary 
decisions to be independently reviewed and redressed. 

Existing Complaint Review Mechanism: 

The existing social work complaints system is not fit for purpose, and the 
Complaint Review Committees (CRC) in particular are not working as 
intended. Disabled people tell us there is no7. This has led to a deficiency in 
accountability within social care and support. Service users have stated their 
concerns to us about the proposals for change.  

During the passage of the Public Bodies (Joint Working) (Scotland) Act 2014, 
DPOs expressed concerns about the lack of a single complaints process for 
health and social care complaints. The Health and Sport Committee was 
assured by the Cabinet Secretary that a revised social works complaints 
procedure would be published for consultation by the end of 2013.  

Scottish Government proposal:  

The proposals in the consultation paper on the Draft Order8 were based on 
the recommendations of the 2013 Scottish Government working group. It is 
important to note that DPOs were not included in the working group, although 
a number of our concerns were raised by Capability Scotland. Capability 
Scotland expressed reservations on the approach proposed by the working 
group, which DPOs shared. 

DPOs responded to the Scottish Government’s Consultation raising a number 
of concerns.  

                                              
7
 http://ajtc.justice.gov.uk/docs/decisons_with_no_apeal__web_final.pdf 

8
 http://www.gov.scot/Resource/0048/00486483.pdf 
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 Right of Appeal (compliance with Article 6 EHRC) 

 Coproduction of a complaints mechanism 

 The role of an Appeals Organisation 

 Resourcing of complaints mechanism 

 Timescales and status of packages review 

 ILF Complaint review and this proposal 

As yet we have not seen the Scottish Government’s full response to the 
consultation, but the Draft Public Services Reform (Social Work Complaints 
Procedure) (Scotland) Order 2016 is the same as that published in the 
consultation paper. We are concerned, therefore, that the issues raised in the 
consultation have not been addressed by the Scottish Government in the 
Draft Order. 

Right of Appeal (compliance with Article 6 EHRC): 

As DPO’s we have concerns with the Scottish Government proposals in that 
they do not provide an independent appeals process for social work and is 
therefore not compliant with Article 6 of the European Convention on Human 
Rights (EHRC). Decisions of the SPSO are not binding on the local authority. 
ECHR Article 6 states an individual has a right to an independent and 
impartial tribunal in determination of a civil right9. 

Coproduction before Consultation: 

During the passage of the Public Bodies (Joint Working) Act the Cabinet 
Secretary gave direct assurances to DPOs that they would be involved in 
developing the complaints procedures. The then Cabinet Secretary did not 
endorse the proposals from the working group and instead called for further 
research.  

DPOs asked the Scottish Government to clarify what further research was 
carried out, and what consultation with service users and their representative 
organisations was carried out before deciding to proceed with the working 
groups proposals in the current consultation paper was carried out before 
deciding to proceed with the working groups proposals in the current 
consultation paper. 

Role of an Appeals Organisation: 

The Scottish Government’s proposal states the SPSO should not rule on 
policy or resource allocation issues of local authorities. As DPOs we have 
concerns in relation to resource allocation policies of local authorities that 
directly impact on the life of people. The policies are directing social care and 
support staff in their professional judgement, with a bias to make saving and 
as a result reduce the resource allocation to individuals. We believe this goes 

                                              
9
 http://www.echr.coe.int/Documents/Guide_Art_6_ENG.pdf 

HS/S4/16/12/3



Inclusion Scotland, Self Directed Support Scotland and the Scottish 
Disability Equality Forum 

18 

against the intention of the Social Care (Self-directed Support) (Scotland) Act 
2013: 

(a) that the right to dignity of the person is to be respected 

(b) that the person’s right to participate in the life of the community in 
which the person lives is to be respected. 

A recent example seen by DPOs is the Internal Guidance on Adult Social 
Care Assessment, Planning and Costing issued by the City of Edinburgh 
Council which seems focussed on cutting costs rather than meeting the needs 
of service users. Professionals are asked to use their judgment and 
experience to “help find solutions to care needs and achieving personal 
outcomes where possible at reduced cost.” The related Self Directed Support 
Reasonable Guidance and Support appears to restrict the service users 
choice and control in a way that is inconsistent with the intent of the 2013 Act.  

For the stage 3 complaints procedure to be compatible with international 
human rights obligations, including Article 6 of the ECHR, then it needs to be 
not only independent but able to change a decision, not just recommend that it 
be reconsidered by the local authority. 

This would be consistent with the approach on the Welfare Funds (Scotland) 
Act 2015 which gives the SPSO the powers to: 

“… quash the decision and 

(a) direct the local authority to reconsider the application to which the 
decision relates, or  

(b) direct the local authority to use its welfare fund to provide 

(i) the assistance concerned, or 

(ii) any other assistance (being assistance which may be provided by 
the local authority under section 2)10.” 

Resourcing of the Complaints process: 

DPOs agree with the proposal for a “well-publicised, accessible and timely 
discourse.” However, these values should reinforce stage one and two. We do 
not agree with the Scottish Government that the proposal will be “without 
additional costs.” In our experience, reasonable adjustments and complaint 
mechanisms are under-funded by local authorities in Scotland. We believe a 
financial impact assessment will assist the Parliament’s decision on the 
proposed Order. This should include properly resourced organisations that 
can support service users during a complaint process. Funding provision must 
also take account of providing communication support and accessible 
information of the Complaints process.   

                                              
10
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Throughout the whole process, an individual’s need for support should be 
addressed separately from the organisation being complained about. This will 
ensure an individual is not hindered making a complaint. Without explicit ring-
fenced funding for accessibility, reasonable adjustments and advocacy, in the 
whole process, the proposed changes will make little or no impact on the lives 
of disabled people.    

Timescales and status of packages review: 

SPSO investigation processes can take a long time, especially if the case is 
complicated. Social care and support complaints are complex. If a service 
user is in a period of crisis, with a complaint moving from local authority to 
SPSO or SPSO back to the local authority, the proposed timescales will be 
detrimental to the service user.  

Service users have told us their concerns that the proposals do not state what 
happens to a social care and support package, when a service user has 
initiated a complaint. DPOs believe that a support package, should at the very 
least, be stayed whilst a complaint procedure is initiated. This would be in 
common with other condensed procedures for benefits and terminal illness, 
such as DWP process DS1500. DPOs recommends, that timescales be fast 
tracked and support continues to be provided depending on the needs of the 
individual.    

ILF Scotland Complaints and jointly funded packages with a local 
authority: 

DPOs stated their concerns to Scottish Government that ILF Scotland 
complaints were not mentioned in the proposals for change. ILF Scotland are 
reviewing their complaint mechanism. We believe the ILF Scotland complaint 
review should not work in isolation to the Scottish Government’s proposal. ILF 
Scotland support packages have shared decision making, and are jointly 
funded, with local authorities. All complaints should be dealt with consistently, 
as highlighted above. These changes need to be coproduced with service 
users and their representative organisations, to ensure changes are fit for 
purpose.    

Conclusions and Recommendations: 

Disabled People’s Organisations do not consider that the proposals contained 
in the consultation paper, and therefore the Draft Public Services Reform 
(Social Work Complaints Procedure) (Scotland) Order 2016 meet the request 
of disabled people for an effective independent review and redress process 
for local authority social work decisions and policies. 

The proposals do not in our view provide an individual with a right to an 
independent and impartial tribunal in determination of a civil right as required 
by Article 6 of the European Convention on Human Rights. 
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DPOS have offered, and remain ready, to work in coproduction with the 
Scottish Government, Local Authorities and the SPSO to develop an effective 
independent review process for Social Work complaints. 

Disabled People’s Organisations therefore ask the Health and Sport 
Committee to: 

1. Consider holding a full evidence session before considering the 
Draft Public Services Reform (Social Work Complaints Procedure) 
(Scotland) Order 2016. 

2. Raise the issues highlighted in this submission with the Scottish 
Government.  

3. Noting that the Draft Order will not come into effect until April 
2017, and therefore there is no immediate urgency pass the Draft 
Order, ask the Scottish Government to withdraw the order to allow 
further consideration of the responses to the consultation, and to 
work in coproduction with DPOs on developing the proposals for 
Social Work Reviews.  

Inclusion Scotland, Self Directed Support Scotland and the Scottish 
Disability Equality Forum
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The Public Services Reform (Social Work Complaints 
Procedure)(Scotland) Order 2015 

Aberdeen City Council 

1. Do you support the new regulations? 

Yes. 

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 

The current social work complaints process gives rise to elevating the 
expectations of complainants and they feel that they are being given a 
platform to air all of 

their issues at the hearing. This often involves points that are not directly 
relevant to the complaint and can lead to long Committee hearings that 
require the 

presence of multiple members of staff and therefore is an expensive process. 
As the panel is made up of lay members, it can be challenging to recruit 
suitable 

members, and likewise due to the small number of panel members, the 
scheduling of Committee hearings can be tricky when trying to accommodate 
the 

schedules of those required.  Furthermore, as part of Health and Social Care 
integration, further efforts will be made to align complaints processes between 
the Council and the NHS and the presence of the Complaints Review 
Committee stage is at odds with how complaints to the NHS are dealt with at 
the final stage. 

3. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

The proposal that social work complaints will be dealt with in a similar way to 
health complaints; utilising the practical advice of advisors, who are current 

practitioners will enhance the decision-making process and ensure that all 
salient points are considered. To complainants, the fact that the SPSO, is a 
neutral, 

entirely separate body investigating the complaint gives comfort that a fair 
decision will be reached. 

4. What are your views on the SPSO being given a remit to consider 
the professional judgment of social work staff? 

Allowing the SPSO to review professional judgement, as it does in health 
complaints, with the assistance of professional advisors aligns the process 
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with health. This is advantageous going forward in regard to Health and Social 
Care Integration. Furthermore, it allows for current practical experience to 
augment the decision-making process. 

5. What are your views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and the 
consideration of complaints relating to Integrated Joint Boards? 

The guidance which is due to be issued by the Scottish Government will be of 
great interest, as there are issues in dealing with integrated complaints, 
especially as currently social work complaints and NHS complaints are dealt 
with under different guidance/statutory regulations, with different timescales 
and appeal rights.  It feels that the proposals do not accurately take into 
account the potential difficulties or give guidance on how this matter is to be 
approached until such time as social work complaints processes and NHS 
complaints processes are aligned.   

Aberdeen City Council 
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

Angus Council - People Directorate 

1. Do you support the new regulations? 

Yes, in principle we support the proposed regulations. They will provide 
clarity for service users and enhance objectivity for complaints that 
cannot be resolved locally. 

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 

We welcome the CRC’s being replaced. The CRC’s have a challenging 
role that is undertaken by volunteers. We are very grateful to them for 
their commitment over an extended period of time. 

However, we believe that it is time for a new system that will see all 
councils moving to a model complaints handling procedure(CHP). This 
will support the intention to align NHS and Social Work Services 
complaints.  

3. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

 We support the SPSO being given a new role to investigate social work 
complaints. This will provide an objective, standardised approach and 
promote consistency of response to complaints. It should also support 
learning from complaints and enable analysis and trends to be identified. 

4. What are your views on the SPSO being given a remit to consider 
the professional judgment of social work staff? 

It is essential that the SPSO has access to specialist knowledge and 
advice in relation to social work issues. If this were available, we would 
support this approach. The alternative is to maintain, or establish, 
separate systems, which does not help service users. 

5. What are your views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and the 
consideration of complaints relating to Integrated Joint Boards? 

It is important that the complaints system is accessible to service users. 
We support the move towards a fully aligned NHS/Social work services 
complaints process using the model CHP. However there are key areas 
of difference between the organisations which are highlighted in the work 
and challenges being undertaken within the IJB’s. The social work 
services processes have as a focus on frontline resolution process; 
whereas the NHS has a top down approach to complaints. 

Angus Council - People Directorate
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Public Services Reform (Social Work Complaints Procedure)(Scotland) 
Order 2016 

Care Inspectorate 

The Care Inspectorate (formally called Social Care and Social Work 
Improvement Scotland) is the independent scrutiny and improvement body for 
social services in Scotland, working across integrated health and social care, 
early learning and childcare, and community justice social work.  

1. Do you support the new regulations? 
 
Yes. We look forward to working closely with the Scottish Public Services 
Ombudsman (SPSO) to consider how processes can be best put in place to 
give effect to the measures proposed, subject to Scottish parliamentary 
approval. We note that independent advocacy for people wishing to make 
complaints can be important.  
 
We strongly welcome the proposal to allow the SPSO to share information 
with the Care Inspectorate and the Scottish Social Services Council. Allowing 
the sharing of information will help ensure that there is both maximum learning 
and protection of people from harm.  
 
The Care Inspectorate regulates some 14,000 care services, including many 
which are provided by, or commissioned by, a local authority. We register, 
inspect and investigate complaints about these services in order to provide 
public protection and assurance, and to support improvement in their delivery. 
We also apply strategic scrutiny to social services, including inspecting the 
organisation or co-ordination of any social services such as a local authority 
social work function but we do not directly investigate complaints about social 
work departments (as opposed to regulated care services provided by a local 
authority). Last year, we received some 4,400 complaints and formally 
investigated 1,992 complaints. We upheld 58% of the complaints we 
investigated. 
 
We envisage that this proposal will ensure that complaints which involve 
registered care services, as opposed to or as well as a local authority social 
work department, encountered during an investigation by the SPSO can be 
redirected without delay to the Care Inspectorate and with a more seamless 
service for the complainant.  
 
In certain cases, the ability to share information might allow the Care 
Inspectorate and the SPSO to undertake concurrent investigations where the 
complainant’s experience relates both to the actions of a local authority social 
work department and a registered care service. This measure should improve 
accessibility to our complaints handling process and may avoid the need for 
duplication by those making complaints.  
 
We also believe that information or intelligence about registered care services 
which the SPSO has become aware of can be shared more generally for the 
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purpose of regulating and supporting improvement in registered care services 
or for the strategic scrutiny of social services provision.  

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 
 
The proposal streamlines and harmonises the approach to complaint handling 
with the approach taken across the bulk of the public sector in Scotland and 
introduces a level of independence to the process. We believe that the 
approach should be designed to support earlier conclusions for complaints 
involving local authority social work services. 
 
3. What are your views on the SPSO being given a new role to 
investigate social work complaints? 
 
We believe the SPSO can undertake such work and can become sufficiently 
experienced in such matters. It would be helpful to secure clarification around 
the implementation of the proposals and how the SPSO expects to exercise 
these responsibilities. It is essential that systems are in place which support a 
person-centred approach to complaints handling. 
 
4. What are your views on the SPSO being given a remit to consider the 
professional judgment of social work staff? 
 
Given the SPSO role in relation to complaints about the health sector, the 
proposal is a logical extension of that role where it relates to the application of 
process and procedure. As is highlighted in the consultation document it will 
be vital that the SPSO employs and has access to people with the appropriate 
experience and professional expertise to consider such situations, and it will 
be equally important to ensure that referrals around any conduct issues 
identified are made to the Scottish Social Services Council, which remains the 
workforce regulator for social workers and has important responsibility for 
enforcing the Codes of Practice for Social Service Workers. 
 
5. What are your views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and the consideration 
of complaints relating to Integrated Joint Boards? 
 
By creating a streamlined approach across the public sector, the draft Order 
has the potential to help simplify and bring consistency to the complaint 
process. We expect that chief officers in each of the integration joint boards 
have a robust system in place for dealing with complaints at the lowest 
possible level at which they can be resolved. This may involve effective 
signposting to established complaints processes in either the local authority 
social work department or the health board; ensuring that the SPSO has a 
similar role in respect of each is therefore helpful.  
 

Care Inspectorate
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 

Dundee City Council 

1.  Do you support the new regulations? 

As per our consultation response in December 2015 we do support the new 
regulations. 

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 

As we responded in the consultation we do agree with this proposal.  It would 
be useful to be given further information about how the SPSO plan to review 
the complaints that are referred to them.  Will there be meetings with the 
complainant and local authority where both given evidence (similar to a CRC), 
or will it be a paper based review of submitted evidence. 

3. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

We would welcome further information as to whether the SPSO will make 
recommendations that overturn decisions, and whether this will have resource 
implications for Local Authorities. 

4. What are your views on the SPSO being given a remit to consider 
the professionals judgement of social work staff? 

As above, we would welcome further information as to whether the SPSO will 
make recommendations that overturn decisions, and whether this will have 
resource implications for Local Authorities. 

5. What are your views on how these proposals relate to the 
approach currently taken to complaints relating to the NHS and 
the consideration of complaints relating to Integrated Joint 
Boards? 

We haven’t yet had guidance from the Scottish Government about how 
complaints about the IJB should be handled. We might assume that the 
revised Social Work Complaints process, NHS Complaints process and IJB 
Complaints process will all follow a model complaint handling process, in 
which case that would be helpful and ensure clarity for complainants. 

Dundee City Council 
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

East Lothian Council 

Q1: Do you support the new regulations? 
East Lothian Council (ELC) is in support of the proposed new regulations for 
Social Work complaints.   
 
Q2: What are your views on Local Authorities Complaints Review 
Committees being replaced? 
ELC is of the view that the current process is no longer fit-for-purpose and like 
other local authorities, experiences difficulties in recruiting independent chairs 
for Complaint Review Committees (CRCs) / maintaining a pool of CRC 
members and the process has become increasingly resource and time 
intensive. Local authorities manage CRCs in different ways, meaning there is 
a lack of consistency in approach. 
The CRC process also lengthens the complaints journey for individuals due to 
the timescales associated with it, which can create tensions in ongoing 
relationships with clients. Complainants have also provided feedback to the 
council that the committee process can feel overly formal and intimidating to 
some.  
 
Q3: What are your views on the SPSO being given a new role to 
investigate social work complaints? 
This proposal would bring social work complaint handling in line with other 
council services and with other sectors e.g. NHS CRCs and the SPSO are 
both independent, which retains the right of individuals to have an 
independent review within social work complaints procedure.  
However, there are some important points that need to be given careful 
consideration if the functions of the SPSO were to be extended in this way. 
East Lothian Council  would specifically highlight the following:  

 Investigations would need defined parameters and there would 
need to be clear definitions as to what constituted a social work 
complaint 

 The CRC process allows complainants an opportunity to speak 
directly to a committee and have their voice heard. The SPSO would 
need to consider how they would conduct investigations into Social 
Work complaints and how they would engage with complainants, many 
of whom may be vulnerable individuals or require additional support. 

 

Q4: What are your views on the SPSO being given remit to consider the 
professional judgement of social work staff 
East Lothian Council would agree with this proposal in principal but with some 
reservations and would highlight the following points, which we would 
consider necessary if the SPSO’s remit was to be extended in this way: 

 The SPSO would need to properly commission independent, 
professional social work advice in reaching decisions around 
professional judgement 
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 What was meant by ‘professional judgement’ would need to be 
very clearly defined  

 The SPSO would need to demonstrate a clear understanding of 
the complex and changing circumstances in which decisions by 
registered qualified social workers are made; an understanding of 
the wider context is vital if the SPSO is to consider professional 
judgement of social work staff 

 The scope of SPSO investigations would need to be very clearly 
defined from the outset, both to the local authority and the 
complainant 
 

Extending the role of the SPSO in relation to social work complaints would 
bring SPSO powers in line with those for health. However, consideration 
should be given to the following issues for social work: 

 Many social work decisions are multi-agency (e.g. Child 
Protection), how would these be dealt with in terms of considering 
matters of professional judgement? 

 Some mapping of the complexity of decision-making processes 
within social work prior to reaching a decision on extending the 
SPSO’s remit in this area would be useful 

 CRCs currently make recommendations (which can cover 
decision-making and practice) and report back to the appropriate 
council committee – we would expect the same process to apply if 
the SPSO took on this function. 
 

We would not support any extension of remit that meant the SPSO had the 
power to overturn SW decisions the local authority has discretion to take e.g. 
in relation to funding / provision of services etc 
 
Q5: What are you views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and consideration of 
complaints relating to integrated Joint Boards? 
The current CRC process is a barrier to aligning and potentially integrating 
complaints procedures, e.g. with the local government model complaints 
handling procedure and with health, which will be necessary as a result of 
health & social care integration. 
 
East Lothian Council
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

Fife Health and Social Care partnership 

1. Do you support the new regulations? 

Yes  

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 

In principle the proposal to replace Local Authority Complaints Review 
Committees provides an opportunity for consistency of approach to dealing 
with complaint across Scotland .  

Further details on this would be necessary before a decision could be made to 
fully support the proposal.  

3. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

The proposed changes would result in Social Work Complaints following the 
same procedure as other Local Authority complaints. This will simplify 
complaint handling processes across the Council, and provide a single set of 
complaint handling standards across the council. 

It should be acknowledged that there is a danger of multiple investigation of 
social work complaints by the various agencies including: Care Inspectorate, 
SSSC, Children’s Commissioner as well as any internal investigation by local 
authorities. The roles of the various agencies in this process should be 
clarified and clearly defined to avoid confusion and the need for potential 
multiple inquiries.  

4. What are your views on the SPSO being given a remit to consider 
the professional judgment of social work staff? 

It seems sensible to broaden the role of the SPSO to cover matters of 
professional judgement in the same way as other professions. We agree that 
the SPSO will need to seek guidance from those with Social Work expertise, 
and that the SPSO should not be responsible for the conduct of Social Work 
staff as this will rightly remain with the SSSC. 

5. What are your views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and the 
consideration of complaints relating to Integrated Joint Boards? 

It will be helpful, and clearer for customers to have a standard process in the 
context of Health and Social Care Integration to avoid different organisations 
working to different arrangements. This will make it easier to manage 
complaints which may cut across both Health and Social Care services. 

Fife Health and Social Care partnership
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 

NHS Lothian 

The request for comments on the above Order has been circulated to 
colleagues within NHS 

Lothian and our response is detailed below: 

6. Do you support the new regulations? 

4. What are your views on the SPSO being given a remit to consider 
the professionals judgement of social work staff? 

Yes, in part. However, do not support the SPSO extending their remit to 
consider professional judgement for social work complaints. As I understand 
the current situation social workers are professionally regulated by the 
Scottish Social Council, as this is a devolved matter so there are other 
regulators for the other parts of the UK. 

7. What are your views on Local Authority Complaints Review 
Committees being replaced? 

No comment to make on this matter 

8. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

Content to see the SPSO powers extend to social work complaints. 

5 What are you views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and consideration 
of complaints relating to integrated Joint Boards? 

This requires further discussion between NHS Lothian and our four partner 
Integrated Joint Boards in this area. In the meantime we do have 
arrangements in place for dealing with complaints across the Health Board 
and the four Local Authorities. 

NHS Lothian 
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Public Services Reform (Social Work Complaints Procedure)(Scotland) 
Order 2016 

North Ayrshire Health and Social Care Partnership 

1. Do you support the new regulations? 

 Yes we support the proposed new regulations. 

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 

The opportunity to simplify and improve the current social work 
complaints procedure by aligning it with the Scottish Public Services 
Ombudsman’s Guidance for the Model Complaints Handling Procedures 
as laid down by the Public Services Reform (Scotland) Act 2010, would 
be welcomed.  In order to achieve this, it is agreed that the Local 
Authority Complaints Review Committees will require to be replaced. 

3. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

Our experience of Complaint Review Committees is that complainants 
and services involved in the process appreciate the opportunity to have 
complaints independently considered and to put forward their views as 
part of this independent process, particularly where a satisfactory 
conclusion has not been achieved at an earlier stage in the complaints 
process.  It is acknowledged however, that the process can take time to 
complete and that it is not fully independent, given the requirement for a 
Council committee to approve any recommendations made by a 
Complaints Review Committee.    
 
In addition, complainants do not always fully appreciate the powers 
afforded to a Complaints Review Committee and do not therefore always 
use them to full effect or understand their remit, and their limitations. 
 
We note that no other options are offered for Stage 3 complaint 
investigations other than for the SPSO to take on responsibility for this 
role.  The proposal to retain an independent review and extend the 
functions of the SPSO to allow independent consideration of social work 
complaints would ensure that a truly independent review is offered to 
complainants and services alike.  We assume that this would impact 
positively on timescales for complaints to complete the social work 
complaints process; and that the opportunities afforded by independent 
review would be maximised for all.  We are less clear however, on how 
this will be implemented in practice, and the impact this will have on 
complainants, who are currently afforded a more localised review of their 
complaint.  Transfer of powers to the SPSO will also change the existing 
Elected Member oversight of complaints heard at independent review, 
and we are unclear on what, if any, involvement they will have in the 
independent review process under the new Draft Order.   
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We will be interested to see more detail, in due course, regarding the 
proposed method of dealing with complaints, whether this will continue 
to afford complainants the opportunity to attend a hearing, and if so, 
where these hearings will take place. 
 

4. What are your views on the SPSO being given a remit to consider 
the professional judgment of social work staff? 

The proposal to extend the role of the SPSO in relation to social work 
complaints to allow them to consider matters of professional judgement 
of social work staff in their investigations would align the social work 
complaints process to the model complaints handling procedure which is 
currently being implemented across health services, whereby the SPSO 
can consider clinical judgement in the context of health decisions.   
 
Given the integration of Health and Social Care services across 
Scotland, the alignment of Health and Social Work complaints processes 
to a 2 stage model will support the development and implementation of a 
joined up approach across services to complaints handling by Health 
and Social Care Partnerships.   
 
This proposal, however, to extend the role of the SPSO in relation to 
social work complaints to allow them to consider in their investigations 
matters of professional judgement of social work staff represents a 
significant change in the social work complaints process and we would 
be interested in receiving additional guidance on how the SPSO would 
intend to undertake this role and more specifically, what, if any, 
professional judgements it intends to include and exclude from their 
considerations.  We would seek reassurance, for example, that any 
comments or decisions relating to professional judgements would only 
be made by the SPSO by someone who is appropriately trained and 
qualified to do so. 
 
Currently, scrutiny of concerns relating to care services and professional 
judgements therein, is undertaken by the Care Inspectorate.  Clarity on 
the continuing role of the Care Inspectorate in complaints handling would 
be helpful. 

5. What are your views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and the 
consideration of complaints relating to Integrated Joint Boards? 

Revised arrangements for social work complaints procedures need to be 
fair and transparent, and support the changing landscape of service 
delivery through health and social care partnerships.  A simplified 
process, aligning health and social care processes, which can be 
consistently applied by all health and social care partnerships, will be of 
benefit not only to those who are in receipt of a range of health and 
social care services who wish to raise a complaint, but also to the 
organisations involved that are providing services across authority areas. 

HS/S4/16/12/3



North Ayrshire Health and Social Care Partnership 

33 

 
Additional information on how the revised arrangements for social work 
complaints, and in particular the SPSO’s revised functions in relation to 
consideration of professional judgement, will be implemented in practice 
would inform any further feedback from North Ayrshire Health and Social 
Care Partnership.   
 
Finally, the SPSO’s Model Complaints Handling Procedure provides 
details of target response times for complaints at both Frontline 
Resolution and Investigation stages.  The target response time at 
Frontline Resolution is 5 days, with the option to extend target 
timescales in exceptional circumstances.  This ‘exceptional 
circumstances’ provision is clearly helpful, particularly for complaints 
received from vulnerable social work Service users, however it is 
problematic for reporting purposes as the current national reporting 
framework considers any complaints outwith the target response time of 
5 days as being overdue.   

North Ayrshire Health and Social Care Partnership
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Public Services Reform (Social Work Complaints Procedure) (Scotland) 
Order 2016 

South Lanarkshire Council 

Consultation Questions 

1. Do you support the new regulations? 

Yes. Replacing the current process will bring Social Work Resources in 
line with the local authority CHP and it will also align processes with 
Health. 

2. What are your views on Local Authority Complaints Review 
Committees being replaced? 

The number of Complaint Review Committees held on an annual basis 
in South Lanarkshire is relatively low. Information from the Social Work 
Scotland Complaints Group indicates that while some local authorities 
convene CRCs others do not. There is no consistency across local 
authorities. Replacing the current process will bring Social Work 
Resources in line with the local authority CHP and bring consistency 
across Scotland.  

Current guidance says that CRCs should aim to bring an objective and 
independent eye for the public. CRCs are not charged with 
commenting on the professional assessments undertaken by social 
workers or on how social workers use their discretionary functions. 
Decisions from CRCs are remitted to the Social Work Committee and 
they can make recommendations to the Committee.  

There is no mention in the order what will replace the CRC function. 
CRCs report their findings to the local authority Social Work Committee 
while the SPSO can lay reports before Parliament and make 
recommendations. This will be a fundamental shift for the social work 
function. 

3. What are your views on the SPSO being given a new role to investigate 
social work complaints? 

This has the potential to provide consistency as it will align social work 
with health in relation to clinical and professional decisions particularly 
in light of health and social care integration. However in terms of other 
local authority functions the SPSO currently consider complaints about 
maladministration and not on the professional judgements of other 
professionally qualified staff, for example, local authorities employ 
teachers, solicitors, planners, accountants, architects, engineers, 
surveyors etc. There is no mention in the draft order of other 
professions. 
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4. What are your views on the SPSO being given a remit to consider the 
professional judgement of social work staff? 

This will bring social work in line with health processes. The term 
professional judgement would require to be clearly defined. The 
Council would like to make the point that those appointed to consider 
decisions in relation to matters of professional judgement must be 
practicing social work practitioners with current knowledge in their 
particular field. The SPSO will also need to understand the context in 
which social workers make decisions in often complex and changing 
circumstances. Decisions made about individuals can be multi-agency 
therefore the scope of investigations will require clear parameters. The 
Council would like to point out that it may be helpful to nominate a lead 
agency in relation to the investigation of complex complaints which may 
come to the attention of a number of regulatory bodies in order to 
provide consistency and avoid duplication. 

5. What are your views on how these proposals relate to the approach 
currently taken to complaints in the NHS and the consideration of 
complaints relating to Integrated Joint Boards? 

The approach would eventually align Social Work with health if health 
moves towards a two stage complaints handling procedure.  

Further guidance would be welcomed about complaints about a 
function carried out by the IJB.  

South Lanarkshire Council
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Public Services Reform (Social Work Complaints Procedure) 
(Scotland) Order 2016 

West Lothian Council 

6. Do you support the new regulations? 

It is clear that the Complaints Review Committee structure and process 
is dated and needs to be reviewed and modernised, however we do not 
believe that it automatically follows that the process be discarded in its 
entirety.  

West Lothian Council supports the move towards a more responsive and 
streamlined process but considered that there are key issues that need 
still to be addressed.  

7. What are your views on Local Authority Complaints Review 
Committees being replaced? 

West Lothian Council supports the fundamental principles of the model 
Complaints Handling Procedure (CHP). However, the application of the 
model as described in the consultation document allows for the 
escalation of serious, ‘high risk’ or complex complaints about social work 
to be escalated to SPSO after a first investigation and provision of a 
‘definitive response within 20 working days’. This does not seem to 
reflect either the complexity of some of the complaints or key principles 
surrounding local governance processes which allow independent 
review while still having a local focus and context. It is also noted that 
one of the principles identified in the Sinclair Report is to ‘Allow providers 
to deal with complaints more locally’ 

It is recognised that in acknowledgement of the complexity of social work 
complaints, a recommendation has been made to allow the possibility of 
extending the timescales at the first (Frontline Resolution) stage from 5 
to 15 working days. However the CHP is clear that complex, serious or 
‘high risk’ issues can be escalated to stage 2 before consideration at 
stage 1. 

Officers in Social Work Services work in a politically accountable 
structure and the current process allows visibility both in terms of the 
volume and nature of complaints and of the impact and interpretation of 
policy frameworks. This is lost in the context of the current proposals and 
does not seem consistent with the principle of local political 
accountability to the public. 

The CRC structure and process is dated and requires to be reviewed 
and modernised, and it is more costly in terms of time and resources 
than it could be, but those is not in themselves reasons to discard it 
entirely. 
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In conclusion West Lothian council supports the key aims of more 
responsive and streamlined processes but would request that the issues 
outlined above are taken into account in the proposals. 

8. What are your views on the SPSO being given a new role to 
investigate social work complaints? 

West Lothian Council does not support the proposal to extend the 
functions of the Scottish Public Services Ombudsman (SPSO) to allow 
the SPSO to investigate stage 3 of complaints for social work 

The model described in the consultation document allows for the 
escalation of serious, ‘high risk’ or complex complaints about social work 
to be escalated to SPSO after a first investigation and provision of a 
‘definitive response within 20 working days’.  This does not seem to 
reflect either the complexity of some of the complaints or key principles 
surrounding local governance processes which allow independent 
review while still having a local focus and context. 

In addition to this the statutory role and responsibility of the Chief Social 
Worker does not seem to be acknowledged, and the SPSO’s review of 
decisions in relation to functions covered by that role must take account 
of those aspects, which are not found in other service areas or in other 
public bodies. 

9. What are your views on the SPSO being given a remit to consider 
the professional judgment of social work staff? 

West Lothian Council is in agreement in principle with this proposal 
which better aligns the role of the SPSO with that of complaints in 
relation to a health service body. However, the statutory role and 
responsibility of the Chief Social Worker must be acknowledged, and the 
SPSO’s review of decisions in relation to functions covered by that role 
must take account of those aspects, which are not found in other service 
areas or in other public bodies. 

10. What are your views on how these proposals relate to the approach 
currently taken to complaints relating to the NHS and the 
consideration of complaints relating to Integrated Joint Boards? 

While we recognise that the proposals do relate to the approach 
currently taken to complaints relating to the NHS, as stated in the 
response to question 4, they do not take account of the statutory role 
and responsibility of the Chief Social Worker within the Local Authority. 

West Lothian Council 
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Health and Sport Committee 

12th Meeting, 2016 (Session 4), Tuesday, 1 March 2016 

Subordinate Legislation Briefing 

Affirmative Instrument 

 

1. The Committee will be looking at one affirmative instrument today and 
will take evidence from a panel of relevant stakeholders followed by the 
Cabinet Secretary for Health, Wellbeing and Sport. 

PUBLIC SERVICES REFORM (SOCIAL WORK COMPLAINTS 
PROCEDURE) (SCOTLAND) ORDER 2016 [DRAFT] 

Background 

2. The Draft SSI: The Public Services Reform (Social Work Complaints 
Procedure) (Scotland) Order 2016 seeks to abolish the existing system 
of social work complaints and allow the Scottish Public Services 
Ombudsman to investigate complaints in relation to the substance of 
social work decisions. 

3. The social work complaints procedure currently has three stages: 
 

 In the first ‘informal’ problem solving stage the council will try to 
mediate and resolve the complaint. 

 If this does not solve the problem, the second stage is to 
complain to the council in writing. The council should reply within 
28 days with their findings. If the complaint is still not resolved 
the complainant has the right to request a review by a 
Complaints Review Committee (CRC). 

 The complainant must ask the council for this review within 28 
days of receiving their letter. A CRC must meet and report their 
findings within 56 days of the complaints request. This is the 
final step in the current social work complaints procedure.  

Further information on this complaints procedure is available in the SPSO 

leaflet What to do if you have a complaint about a council social work 

department? 

4. The Explanatory notes on the draft Order state that the order contains 
provisions for: 

 Extending the remit of the SPSO to enable them to consider 
complaints made about social work which are not solely about 
maladministration, but enable the SPSO to consider the 
professional judgment of social work staff.  

 Repealing the existing power for Scottish Ministers to require 
local authorities to create a social work complaints procedure. 
One effect of this repeal is that the SPSO will be able to use its 
existing functions to create a model complaints handling 
procedure for social work complaints, and that local authorities 

http://www.spso.org.uk/sites/spso/files/communications_material/leaflets_public/subject_factsheets/13_05_31_Social_work.pdf
http://www.spso.org.uk/sites/spso/files/communications_material/leaflets_public/subject_factsheets/13_05_31_Social_work.pdf
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will be obliged to adopt a procedure which complies with that 
model. This brings SPSO functions in relation to social work into 
line for those for health, where the SPSO sets out its model 
complaints handling procedures which it expects local authorities 
to follow. 

 Allowing the sharing of information between SPSO, Care 
Inspectorate and the Scottish Social Service Council (SSSC) 
where relevant to their regulatory functions.   

The draft explanatory memorandum for the instrument can be found at 
Annexe A. 

9. An electronic copy of the instrument is available at: 

 http://www.legislation.gov.uk/sdsi/2016/9780111031025  

10. There has been no motion to annul this instrument. 

11. The Committee needs to report by 6 March. 

Delegated Powers and Law Reform Committee consideration  

12. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 26 January and determined that it did not 
need to draw the attention of the Parliament to the instrument on any 
grounds within its remit. 

http://www.legislation.gov.uk/sdsi/2016/9780111031025
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ANNEXE A 

EXPLANATORY DOCUMENT 

THE PUBLIC SERVICES REFORM (SOCIAL WORK COMPLAINTS 

PROCEDURE) (SCOTLAND) ORDER 2016 

1 Introduction  

1.1  In September 2015, the Presiding Officer of the Scottish Parliament, on 
behalf of the Scottish Parliamentary Corporate Body (“SPCB”), 
requested in writing that the Scottish Ministers bring forward proposals 
to make provision by order under sections 14 and 17 of the Public 
Services Reform (Scotland) Act 2010 (“the Public Services Reform 
Act”) to amend the Scottish Public Services Ombudsman Act 2002 
(“the SPSO Act”) to extend the ability of the SPSO to investigate 
complaints made about the merits of decisions made in the exercise of 
social work functions, so as to improve the exercise of public functions 
and to reduce burdens.  

1.2  The Scottish Ministers consider that this Order will improve the 
exercise of public functions in regard to efficiency and effectiveness by 
enabling the Scottish Public Services Ombudsman to exercise parallel 
functions for social work complaints procedures as they do for 
complaints about health services.  

1.3  The Scottish Ministers were requested to propose provision to allow the 
SPSO to consider complaints about the merits of decisions made in the 
exercise of social work functions, and also to enable the effective 
sharing of information between the SPSO and Social Care and Social 
Work Improvement Scotland (“the Care Inspectorate”) and between the 
SPSO and the Scottish Social Services Council (“the SSSC”) to 
improve the effectiveness of those bodies’ respective regulatory and 
investigation functions.  

1.4  Provision contained in the draft Order is made under section 14 and 
section 17 of the Public Services Reform Act.  

1.5  The draft Order does not confer any functions of legislating.  

  

2 Effect of the provisions of the draft Order  

2.1  The Order adjusts the functions of the Scottish Ministers, by abolishing 
the powers in section 5B of the Social Work (Scotland) Act 1968, which 
set out that Scottish Ministers may require local authorities to establish 
a complaints procedure in relation to social work and specify the detail 
of such a procedure in Directions. The Adult Social Care Policy team, 
within the Integration and Reshaping Care Directorate of the Scottish 
Government currently has responsibility for issuing directions to Local 
Authorities on this matter.  

2.2  Abolishing these functions will improve the exercise of the SPSO’s 
functions of creating model complaints handling procedures under 
Sections 16A-16F of the SPSO Act. This is because there will be no 
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scope for inconsistent procedures to be established by the Scottish 
Ministers and so the process of establishing model complaints handling 
procedures will be more effective and efficient. In particular, local 
authorities will not be subject to inconsistent duties in relation to the 
complaints handling procedures that they must establish. This means 
that the duties in sections 16A and 16C of the SPSO Act to comply with 
the SPSO’s statement of principles and any model complaints handling 
procedure will apply. If there had been any inconsistent duties in place 
(as could have been the case if section 5B of the 1968 Act had not 
been abolished), those duties would not have applied – see section 
16F of the SPSO Act.  

2.3  Sections 16A-16F of the SPSO Act, referred to in paragraph 2.2 above 
allow the SPSO to create new model Complaints Handling Procedures 
(CHPs). The provisions contained in this draft Order will then enable 
the SPSO to:  

  • Create a new model CHP for social work complaints;  

• Consider the merits of certain decisions when they investigate 
under section 2 of the SPSO Act as the third stage of an 
intended model CHP; and  

• Share information between the SPSO and the Care 
Inspectorate, and between the SPSO and the Scottish Social 
Services Council.  

 2.4  Section 14 confers power on the Scottish Ministers to make any 
provision which they consider would improve the exercise of public 
functions, having regard to:  

• (a) efficiency,  

• (b) effectiveness, and  

• (c) economy.  

2.5  Insofar as the order confers on the SPSO the function of considering 
the merits of social work decisions taken in the exercise of professional 
judgment, the Scottish Ministers consider that this improves the 
efficiency and effectiveness of the investigation function of the SPSO. It 
allows the SPSO to investigate the merits of decisions rather than 
being confined to questions of process. It also streamlines the 
complaints process for the service user by removing the Complaints 
Review Committee stage, and providing a standardised complaints 
handling system under the SPSO’s model complaints handling 
procedures.  

2.6  Insofar as the order relates to the sharing of information by the SPSO 
with the Care Inspectorate (and vice versa) and by the SPSO with the 
SSSC, the Scottish Ministers consider that this will improve the 
effectiveness of those bodies’ respective regulatory and investigation 
functions. The Crerar and Sinclair Reports (described in more detail 
below in Section 3) both identified the need for complaints handling 
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 bodies and scrutiny bodies to share information in order to help ensure 
improvements are made.  

2.7  ‘Public functions’ are functions of the persons, bodies and officeholders 
listed in schedule 5 to the 2010 Act. Schedule 5 includes the SPSO, 
the Care Inspectorate, the SSSC and the Scottish Ministers.  

2.8  Section 17 confers power on Scottish Ministers to make any provision 
which they consider would remove or reduce any burden, or the overall 
burdens, resulting directly or indirectly for any person from any 
legislation.  

2.9  A burden is defined as any of the following:  

• (a) a financial cost,  

• (b) an administrative inconvenience,  

• (c) an obstacle to best regulatory practice,  

• (d) an obstacle to efficiency, productivity or profitability, or  

• (e) a sanction, criminal or otherwise, which affects the carrying 
on of any lawful activity.  

2.10  The Scottish Ministers consider that the Crerar and Sinclair Reports 
demonstrate that the existing social work representations/complaints 
system, in particular Complaints Review Committees, is time 
consuming, difficult to administer and thought to be lacking in 
independence. The existing system therefore imposes a burden (within 
the meaning of section 17(2)(b) and (d)), both on those wishing to 
make representations/complaints and on Local Authorities themselves.  

2.11  The requirement to hold Complaints Review Committees places a 
financial and administrative burden on Local Authorities. The financial 
cost of administering Complaints Review Committees was estimated by 
a number of Local Authorities in 2012-13 as being on average in the 
region of £1,000 per complaint progressed to Complaints Review 
Committee. Some Local Authorities have also raised concerns that 
they have been unable to recruit sufficiently qualified individuals to 
serve on Complaints Review Committees.  

2.12  People wishing to complain about social work are subject to the burden 
of an additional complaints stage compared to complaints about health 
services. The Complaints Review Committee stage may, according to 
the 1996 Directions (Circular SWSG5/1996 – Local Authority 
Complaints Procedures) take up to 98 days between the complainant 
requesting the Complaints Review Committee to consider their 
complaint, and the notification of any decisions made by the Local 
Authority, with the possibility of this timescale extending further subject 
to agreement between the complainant and the Local Authority. 
Following the Complaints Review Committee stage, at present, a 
complainant is then able to seek a review of the case by the SPSO if 
they believe it was subject to maladministration by the Local Authority. 
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2.13  The Scottish Ministers consider that removing the Complaints Review 
Committee stage of social work complaints procedures therefore 
removes a burden from those wishing to progress their complaint 
through the complaints system.  

2.14  The Scottish Ministers are satisfied that the conditions in section 16(2) 
and 18(2) of the Public Services Reform Act are satisfied.  

3 Policy objectives  

3.1  The broad purposes of the provision contained in the draft Order are to 
improve the exercise of public functions, in particular those of the 
Scottish Public Services Ombudsman, Care Inspectorate, SSSC and 
the Scottish Ministers having regard to efficiency, effectiveness and 
economy, and also to reduce or remove any burden resulting directly or 
indirectly for any person from any legislation.  

3.2  The Crerar Review (Report of the Independent Review of Regulation, 
Audit, Inspection and Complaints Handling of Public Services in 
Scotland, published September 2007) looked into regulation, audit, 
inspection and complaints handling of public services in Scotland. A 
key finding was that complaints processes are not always accessible or 
easy to use, are often complex and far too variable in their content. The 
Crerar Review recommended reducing the complexity of the existing 
complaints handling systems, the introduction of a single system led by 
a single agency with clear remit to allocate responsibility for dealing 
with complaints, and allowing the lessons learned from each case to be 
applied more easily across all public services.  

3.3  The Crerar Review in particular recommended that “a standardised 
complaints handling system should be introduced for scrutiny 
organisations and service providers in all public services; and [that] the 
Scottish Public Services Ombudsman should oversee all public service 
complaints handling processes”. (Crerar Review, 11.14)  

3.4  In response to the Crerar Review, Scottish Ministers established a 
number of groups to consider the recommendations in more detail, 
including the Fit for Purpose Complaints System Action Group 
(FCSAG). The report of this group, known as the Sinclair Report, was 
published in July 2008 providing Ministers with proposals for simplifying 
public service complaints handling procedures, including 
recommendations that are specific and relevant to social work 
complaints.  

3.5  The particular recommendation in the Sinclair Report for social work 
complaints was that Complaints Review Committees (CRCs), 
established as the result of Ministers’ directions under the Social Work 
(Scotland) Act 1968, cease to operate. Instead, the SPSO should 
investigate social work complaints which had not been resolved within 
a local authority in order to provide a standardised system. This would 
increase consistency across the country and address the potential 
imbalance between the experience of complainants in larger and 
smaller authorities.  
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3.6  The Sinclair Report recommended that the SPSO should:  

• Develop and approve, for each sector, standardised public 
service complaints handling systems which include realistic but 
challenging timescales and processes to keep all parties 
informed of progress;  

• Coordinate training for complaints handlers, develop a 
complaints handling network and website, and issue guidance 
about how to deal effectively with complainants, including those 
whose behaviour is unacceptable, unreasonable or 
inappropriate;  

• Coordinate the way outputs and outcomes from complaints are 
reported and followed through to improve services; and  

• Allocate responsibility to service providers (or scrutiny bodies, if 
appropriate) to lead on individual complaints where more than 
one body could handle it, to ensure clarity over responsibility and 
eliminate duplication of effort.  

3.7  The Sinclair Report further recommended that in order to reduce the 
complexity and perceived inconsistencies in approach, and in the 
structure of the complaints landscape:  

 • Legislation should be introduced to allow changes to the 
complaints landscape and to allow better sharing (e.g. to allow 
the SPSO and complaints handling bodies to share headline 
information on cases under consideration);  

• The number of stand-alone complaints handling bodies should 
be reduced, and functions should be transferred, where 
appropriate, to simplify the process and landscape for 
consumers.  

3.8  In response to the Sinclair Report, the Public Services Reform Act gave 
the SPSO the authority to lead the development of simplified and 
standardised Complaints Handling Procedures (CHPs) across the 
public sector. Following consultation, a Statement of Complaints 
Handling Principles and Guidance on Model Complaints Handling 
Procedures were developed by the SPSO and published at the 
beginning of 2011. The SPSO has set up an internal unit, the 
Complaints Standards Authority (CSA), which is working in partnership 
with individual public sector areas to oversee the process of developing 
model CHPs for each sector in line with the framework of the Principles 
and Guidance.  

3.9  Following these reports, the Scottish Government conducted a 
consultation on proposed changes, which was undertaken between 
December 2011 and March 2012. The results of this consultation were 
that there was considerable support for the streamlining of the 
complaints process and the removal of the Complaints Review 
Committees, but there was no consensus on a preferred model.  

 



HS/S4/16/12/4 

 8  

 

3.10  The Scottish Government convened a short-life working group in 2013, 
chaired by Very Revd Dr Graham Forbes CBE. The working group 
recommended to Scottish Ministers in January 2014 that the SPSO 
should be enabled to investigate complaints made about the merits of 
decisions made in the exercise of social work functions.  

3.11  The SPSO guidance sets out the process to be followed in a model 
CHP and who should be accountable at each stage. The aim of the 
model CHP is to provide a quick, simple and streamlined process with 
a strong focus on local, early resolution by empowered and well-trained 
staff.  

3.12  This Order is brought forward in line with the recommendations of the 
Crerar Review and Sinclair Report, and those of the short-life working 
group of 2013. The Order will enable the SPSO to undertake the stage 
three review process for social work complaints, and enable the SPSO 
to set out a Model Complaints Handling Process for social work 
complaints, in line with those for other areas of public services.  

3.13  In order for the SPSO to be able to undertake the stage three review 
process, it needs to have the power to consider the merits of certain 
social work decisions, rather than just the process by which those 
decisions are reached. The Order extends the ability of the SPSO to 
consider the merits of a decision taken in the exercise of certain social 
work functions, to the extent that decision was taken in consequence of 
the exercise of professional judgment. In this respect, the SPSO will 
have the power to consider the merits of decisions made, in the same 
way that it currently has the power to consider clinical judgment in 
complaints concerning health services. This provision brings the 
SPSO’s role in investigating complaints about social work decisions 
into line with that for complaints about health services.  

3.14  The Order will also allow the sharing of information between SPSO and 
the Care Inspectorate, and between SPSO and the Scottish Social 
Services Council (SSSC). This is in line with the recommendations of 
the Sinclair Report, in that the SPSO and complaints handling bodies 
should be able to share information. The intention is that should, for 
instance, SPSO become aware of failings within a care provider, it 
would be able to highlight this to the Care Inspectorate, or if there were 
failings raised in connection with a social worker, it might raise these 
with the SSSC who regulate the social work workforce.  

3.15  SPSO is currently only able to disclose information with other bodies 
(including the Care Inspectorate and SSSC) under Section 19(3) of its 
Act, where the information is to the effect that any person is likely to 
constitute a threat to the health and safety of an individual or persons in 
general. However, that provision does not allow the SPSO to share 
information which would assist the Care Inspectorate or SSSC in the 
exercise of their regulatory functions. This Order is intended to facilitate 
that disclosure, subject to necessary safeguards, such as the 
requirements to comply with the data processing principles set out in 
the Data Protection Act 1998.  
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4 Provision contained in the draft Order  

4.1  The draft Order makes the legislative changes necessary to allow the 
SPSO to consider the merits of social work decisions taken in the 
exercise of professional judgment. It also repeals the provisions which 
create the framework for the existing complaints procedures.  

  

4.2  Until the Order is enacted, it will remain a requirement for local 
authorities to continue to hold Complaints Review Committees. The 
saving provision means that the existing local authority complaints 
procedures (including Complaints Review Committees) will continue to 
apply to any complaints which have been made before the changes 
come into force.  

 4.3  The draft Order contains provisions for:  

• Extending the remit of the SPSO to enable them to consider 
complaints made about social work which are not solely about 
maladministration, but enable the SPSO to consider the 
professional judgment of social work staff.  

• Repealing the existing power for Scottish Ministers to require 
local authorities to create a social work complaints procedure. 
One effect of this repeal is that the SPSO will be able to use its 
existing functions to create a model complaints handling 
procedure for social work complaints, and that local authorities 
will be obliged to adopt a procedure which complies with that 
model. This brings SPSO functions in relation to social work into 
line for those for health, where the SPSO sets out its model 
complaints handling procedures which it expects local authorities 
to follow.  

• Allowing the sharing of information between SPSO, Care 
Inspectorate and the Scottish Social Service Council (SSSC) 
where relevant to their regulatory functions.  

 4.4  The amendments made by Article 3 of the draft Order are intended to 
confer on the SPSO the function of considering the merits of certain 
social work decisions taken in the exercise of professional judgment. 
Section 7(1) of the SPSO Act generally precludes the SPSO from 
questioning the merits of discretionary decisions. However, that 
provision is already subject to an exception for certain health decisions 
taken in the exercise of clinical judgment. The new section 7(2C) is 
intended to provide an equivalent exception for social work decisions.  

4.5  The reference to professional judgment is intended to reflect the 
reference in 7(1) to ‘clinical judgment’ in the context of health decisions, 
and to prevent the SPSO from considering the merits of wholly political 
decisions. Some high level political decisions in relation to strategic or 
resourcing issues may be taken in reliance on professional advice from 
within the Local Authority. The Order will allow the SPSO to consider 
the merits of such decisions but only insofar as they were taken in the 
exercise of professional judgment.  
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4.6  The new section 7(2D) and (2E), together, describe the functions in 
relation to which the SPSO’s enhanced investigation role will apply.  

4.7  Section 7(2E) sets out those functions in relation to social work which 
will be subject to the new enhanced investigation role of the SPSO. 
The list of statutory functions conferred on Local Authorities by the 
Social Work (Scotland) Act 1968, and the enactments in Section 5(1B) 
of that Act do not cover all of the current social work functions of Local 
Authorities, such as the functions under the Adult Support and 
Protection Act (Scotland) 2007. Therefore the section also sets out 
those additional social work functions identified during the preparation 
and passage of the Public Bodies (Joint Working) (Scotland) Act 2014.  

4.8  The list of persons in section 7(2D) is included because not all social 
work functions are conferred directly on local authorities. Some are 
conferred on office holders appointed under an enactment by a local 
authority: e.g. functions of mental health officers under the Mental 
Health (Care and Treatment) (Scotland) Act 2003; functions of chief 
social work officers in relation to guardianship under the Adults with 
Incapacity (Scotland) Act 2001. Such office holders are themselves 
liable to investigation by the SPSO by virtue of paragraph 56 of 
schedule 2 to the 2002 Act.  

4.9  The draft Order, if approved and made, will come into force on 1st April 
2017, to allow time for the preparations for the change to be 
undertaken.  

5 Why the conditions in section 16 of the Public Services Reform Act are 
satisfied  

5.1  With reference to provision contained in the draft Order, paragraphs 5.2 
to 5.5 explain why the conditions in section 16(2) (where relevant) of 
the Public Services Reform (Scotland) Act are considered to be 
satisfied.  

5.2  The Scottish Ministers consider that the provisions of this Order are 
proportionate to the policy objective. The policy objective is to ensure 
an improved, transparent and independent system for social work 
complaints, and the Order does not contain any provisions which are 
disproportionate to that objective.  

5.3  The SPSO’s new function of considering the merits of social work 
decisions is broadly consistent with its general objects, noting in 
particular its existing function of considering the merits of certain health 
decisions taken in the exercise of clinical judgment (section 7(2) of the 
SPSO Act). 5.4 The provisions do not remove any necessary 
protection: the social work representations procedure which will be 
removed by the repeal of Section 5B of the Social Work (Scotland) Act 
(1968) will be replaced with an improved procedure.  

5.5  Where the provisions of this Order allow the sharing of information 
between the SPSO and Care Inspectorate, and between the SPSO and 
the SSSC, that will be done in accordance with the data protection 
principles set out in the Data Protection Act 1998 and subject to the 
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SPSO, Care Inspectorate and SSSC’s obligations under the Human 
Rights Act 1998 not to act inconsistently with rights under Article 8 of 
the European Convention on Human Rights (ECHR).  

 6 Why the conditions in section 18 of the Public Services Reform Act 
are satisfied  

6.1  With reference to provision contained in the draft Order, paragraphs 6.2 
to 6.4 explain why the conditions in section 18(2) (where relevant) of 
the Public Services Reform (Scotland) Act are considered to be 
satisfied.  

6.2  The Scottish Ministers consider that the provisions of this Order are 
proportionate to the policy objective, and that it is not possible to confer 
the wider functions on the SPSO by non-legislative means. Section 
7(1) of the Scottish Public Services Ombudsman Act 2002 states that 
the Ombudsman may not investigate the merits of a decision taken 
without maladministration by a listed authority in the exercise of a 
discretion vested in that authority. The SPSO is not able to consider the 
merits of decisions made where there is not maladministration without 
legislative change to this provision. Section 5B of the Social Work 
(Scotland) Act 1968 requires Local Authorities to follow complaints 
procedures set out by the Scottish Ministers. In order to remove that 
requirement, it is necessary to repeal section 5B of the 1968 Act, which 
may only be done via legislative change. The policy objective is to 
ensure an improved, transparent and independent system for social 
work complaints, and the Order does not contain any provisions which 
are disproportionate to that objective.  

6.3  The provisions do not remove any necessary protection or prevent any 
person from continuing to exercise any right or freedom which that 
person might reasonably expect to continue to exercise: the social work 
representations procedure which will be removed by the repeal of 
Section 5B of the Social Work (Scotland) Act (1968) will be replaced 
with an improved procedure.  

6.4  Where the provisions of this Order allow the sharing of information 
between the SPSO and Care Inspectorate, and between the SPSO and 
the SSSC, that will be done in accordance with the data protection 
principles set out in the Data Protection Act 1998 and subject to the 
SPSO, Care Inspectorate and SSSC’s obligations under the Human 
Rights Act 1998 not to act inconsistently with rights under Article 8 of 
the European Convention on Human Rights (ECHR).   

7 Consultation  

7.1  A consultation on this draft Order was undertaken from 29th September 
2015 to 14th December 2015 in accordance with section 26 of the 
Public Services Reform (Scotland) Act 2010.  

7.2  A total of 53 responses were received, from a range of local authorities, 
organisations and individuals.  

7.3  The overall response to the consultation showed clear support for the 
proposed amendments to the functions of the SPSO. The majority of 
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the issues raised in the consultation (such as defining professional 
judgment, the roles of the SPSO and SSSC and the SPSO’s ability to 
seek professional social work advice) will be addressed by the model 
Complaints Handling Procedure which will be prepared by the SPSO 
before the implementation date.  

7.4  The consultation elicited responses about the ability of an individual to 
seek an appeal against a decision. The Scottish Ministers consider that 
the changes proposed will be robust and enable people to seek full and 
independent consideration of their complaint. The Scottish Ministers 
have, however, made the commitment to undertake a light touch review 
of the operation of the social work complaints handling by SPSO after a 
full year of operation.  

7.5  The SPSO, in their response to the consultation, cited difficulties in 
making progress towards the original planned implementation date of 
1st October 2016. As a result, this draft Order now contains a revised 
implementation date of 1st April 2017.  

8 Impacts  

8.1  The amendments to schedule 5 of the Scottish Public Services 
Ombudsman Act will not remove any necessary protection from 
individuals, but will enable the Scottish Public Services Ombudsman to 
share information with SSSC and Social Care and Social Work 
Improvement Scotland (SCSWIS – known as the Care Inspectorate) 
around cases where complaints are made about social work.  

8.2  An Equality Impact Assessment has been undertaken for this 
instrument.  

8.3  A Children’s Rights Impact Assessment has been undertaken for this 
instrument.  

8.4  A Privacy Impact Assessment has been undertaken for this instrument.  

8.5  A Business and Regulatory Impact Assessment has not been prepared 
for this instrument as it has no impact on the costs of business. 8.6 An 
Environmental Impact Assessment has not been prepared for this 
instrument as there will be no significant environmental effects from 
implementing it.  

  

Scottish Government  

January 2016  
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Health and Sport Committee 

12th Meeting, 2016 (Session 4), Tuesday, 1 March 2016 

Subordinate Legislation Briefing 

Negative Instruments 

 

1. The Committee will be looking at two negative instruments today:  

 The National Health Service (General Dental Service) (Scotland) 
Amendment Regulations 2016 (SSI 2016/53) 

 The Personal Injuries (NHS Charges) (Amounts) (Scotland) 
Amendment Regulations 2016 (SSI 2016/59) 

 

THE NATIONAL HEALTH SERVICE (GENERAL DENTAL SERVICE) 
(SCOTLAND) AMENDMENT REGULATIONS 2016 (SSI 2016/53) 

Background 

2. The purpose of this instrument is to amend the National Health Service 
(General Dental Services) (Scotland) Regulations 2010 (“the 2010 
Regulations”) (SSI 2010/208) to:  

 •  Allow the Scottish Dental Practice Board to make payments on 
account for all types of general dental services (currently 
payments on account can only be made for orthodontic care and 
treatment);  

•  Require dentists to examine adult patients at the time they are 
registered (at present this requirement only applies to child 
patients);  

•  Ensure that where a dentist wishes to terminate a capitation or 
continuing care arrangement, their reason for doing so does not 
relate to the race, gender, social class, age, religion, sexual 
orientation, appearance, disability or medical condition of the 
patient.  

•  Allow for the adoption of e-signature technology by dental 
practices;  

•  Clarify existing provisions regarding the inspection of dental 
practices by Health Boards, and introduce a new provision that 
allows Health Boards to make an unannounced inspection 
where there is a clear risk to the safety of the patient;  

•  Require applicants, applying for the first time or after an absence 
of less than 5 years, to a Health Board’s dental list to provide 
general dental services to provide certificates which confirm that 
they have completed mandatory training provided by NHS 
Education Scotland (NES), and similarly for those returning to 
work after an absence of 5 years or more, to provide certificates 
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which confirm that they have completed return-to-work training 
provided by NES;  

•  Remove the limit of £350 from the regulations at which point the 
dentist must seek prior approval for the treatment plan from the 
Scottish Dental Practice Board (SDPB). Instead the limit will be 
the amount set out in Determination I of the Statement of Dental 
Remuneration;  

•  Make minor drafting and tidying up amendments.  
 

The policy note for the instrument can be found at Annexe A. 

3. An electronic copy of the instrument is available at: 

 http://www.legislation.gov.uk/ssi/2016/53/introduction/made?view=plain 

4. There has been no motion to annul this instrument. 

5. The Committee needs to report by 14 March. 

 

Delegated Powers and Law Reform Committee consideration  

6. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 9 February and determined that it needed to 
draw the attention of the Parliament to the instrument on the following 
grounds within its remit: 

 Before the Committee had considered the instrument, the 
Scottish Government sent a letter to the Committee to explain a 
couple of drafting errors. The correspondence is reproduced 
at Annexe B. The Committee was content that the letter 
provides full explanation of the errors. 

 The Committee accordingly draws the Regulations to the 
attention of the Parliament on the general reporting ground, as 
they contain a couple of drafting errors. 

 Firstly, regulation 2(5) inserts new sub-paragraphs 1(v) and (w) 
of Part 1A of Schedule 2 to the National Health Service (General 
Dental Services) (Scotland) Regulations 2010. As sub-
paragraph 1(v) already exists, the new sub-paragraphs should 
have been inserted as 1(w) and (x). 

 Secondly, the provisions of Part 1A of Schedule 2 to the 
principal Regulations apply to those persons who apply to join 
sub-part A of the first part of the dental list in Scotland. The Part 
1A lists matters to be included in that application. The sub-part A 
consists of a list of dentists and bodies corporate who have 
undertaken to provide general dental services in the Health 
Board's area. 

http://www.legislation.gov.uk/ssi/2016/53/introduction/made?view=plain
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 Part II of Schedule 2 to the 2010 Regulations applies to those 
persons applying to join the second part of the dental list. The 
Part II lists matters to be included in that application. The second 
part consists of dentists who are approved by a Health Board to 
assist in the provision of general dental services. 

 There is an omission, as the Scottish Government intends that 
the provisions of the new sub-paragraphs 1(v) and (w) as 
described above should have been replicated within Part II of 
Schedule 2 to the principal Regulations. 

 The Scottish Government has confirmed that it intends to lay a 
correcting instrument, early in the next parliamentary session. 

 

THE PERSONAL INJURIES (NHS CHARGES) (AMOUNTS) (SCOTLAND) 
AMENDMENT REGULATIONS 2016 (SSI 2016/59) 

Background 

7. The purpose of the instrument is to increase the charges (“NHS 
charges”) recovered from persons who pay compensation 
(“compensators”) in cases where an injured person receives National 
Health Service hospital treatment or ambulance services. The increase 
in charges relates to an uplift for Hospital and Community Health 
Service (HCHS) annual inflation.  

Increase in NHS charges  

8.  The new NHS charges will apply in cases where compensation has 
been made in respect of incidents occurring on or after 1st April 2016. 
The NHS charges will be increased as follows:  
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9.  The NHS charges are revised annually to take account of Hospital and 
Community Health Services (HCHS) pay and price inflation. The latest 
estimate for HCHS inflation is 2.69%.  

10.  The Scheme is administered on behalf of Scottish Ministers by the 
Compensation Recovery Unit (CRU) of the Department of Work and 
Pensions (DWP) in accordance with an agency arrangement under 
section 93 of the Scotland Act 1998.  

The policy note for the instrument can be found at Annexe C. 

3. An electronic copy of the instrument is available at: 

 http://www.legislation.gov.uk/ssi/2016/59/made  

4. There has been no motion to annul this instrument. 

5. The Committee needs to report by 14 March. 

Delegated Powers and Law Reform Committee consideration 

6. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 9 February and determined that it did not 
need to draw the attention of the Parliament to the instrument on any 
grounds within its remit. 

http://www.legislation.gov.uk/ssi/2016/59/made


HS/S4/16/12/7 

 5  

 

ANNEXE A 

POLICY NOTE 

 

THE NATIONAL HEALTH SERVICE (GENERAL DENTAL SERVICES) 

(SCOTLAND) AMENDMENT REGULATIONS 2016 

 

SSI 2016/53 

  

The above instrument was made in exercise of the powers conferred by 
sections 25(1), (2) and (2A), 105(7) and 108(1) of the National Health Service 
(Scotland) Act 1978(a) and all other powers enabling them to do so.  

Policy Objectives  

The purpose of this instrument is to amend the National Health Service 
(General Dental Services) (Scotland) Regulations 2010 (“the 2010 
Regulations”) (SSI 2010/208) to:  

 •  Allow the Scottish Dental Practice Board to make payments on account 
for all types of general dental services (currently payments on account can 
only be made for orthodontic care and treatment);  

•  Require dentists to examine adult patients at the time they are 
registered (at present this requirement only applies to child patients);  

•  Ensure that where a dentist wishes to terminate a capitation or 
continuing care arrangement, their reason for doing so does not relate to the 
race, gender, social class, age, religion, sexual orientation, appearance, 
disability or medical condition of the patient.  

•  Allow for the adoption of e-signature technology by dental practices;  

•  Clarify existing provisions regarding the inspection of dental practices 
by Health Boards, and introduce a new provision that allows Health Boards to 
make an unannounced inspection where there is a clear risk to the safety of 
the patient;  

•  Require applicants, applying for the first time or after an absence of 
less than 5 years, to a Health Board’s dental list to provide general dental 
services to provide certificates which confirm that they have completed 
mandatory training provided by NHS Education Scotland (NES), and similarly 
for those returning to work after an absence of 5 years or more, to provide 
certificates which confirm that they have completed return-to-work training 
provided by NES;  

•  Remove the limit of £350 from the regulations at which point the dentist 
must seek prior approval for the treatment plan from the Scottish Dental 
Practice Board (SDPB). Instead the limit will be the amount set out in 
Determination I of the Statement of Dental Remuneration;  

•  Make minor drafting and tidying up amendments.  
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Background  

The National Health Service (General Dental Services) (Scotland) Regulations 
2010 make provision for Health Boards to enter into arrangements with 
individual dentists or dental bodies corporate (DBCs) in order to provide, or 
assist with the provision of, general dental services (GDS) in an area.  

Dentists can join either the first or second part of the list, depending on 
whether they wish to provide or assist with the provision of GDS. A provider or 
contractor may work under a variety of arrangements, with practices being 
owned by an individual dentist, dentists in partnership, dentists in a limited 
liability partnership (DBC), and other DBCs where the dentists work in the 
practice as either associates or assistants, to a large company that may own 
several practices.  

Contractors receive monthly capitation and continuing care payments for each 
adult and child registered with them. A capitation or continuing care payment 
is triggered on receipt by the Common Services Agency of a paper GP17 
(NHS GDS registration and claim form) completed and signed by the dentist 
and patient, or parent in case of a child, or equivalent electronic information.  

  

Amendments to the 2010 Regulations  

Regulation 2(3) enables payments to be made to all dentists on account by 
the SDPB. The current provision only allows for payments to be made on 
account for orthodontic treatment, in recognition that orthodontic treatment 
can take a comparatively long time to complete, and therefore interim 
payments may be made to reflect the work done to date. The provision of 
general treatment has moved on, with a number of courses of treatment 
taking as long to complete as orthodontic treatment. This amendment 
provision recognises the increasing complexity of dental treatment by 
providing the opportunity for the SDPB to introduce payments on account for 
general dental treatment.  

Regulation 2(4) makes a number of amendments to schedule 1 of the 2010 
Regulations.  

Paragraph 4 of schedule 1 is amended to include the requirement that where 
the patient is accepted into a continuing care arrangement, the patient is also 
examined. At present the dentist is required to provide the patient with certain 
information only. The arrangements for adult and child registrations will be 
aligned so that as for child patients, the patient needs to be seen by a dentist 
in order to be accepted into a continuing care arrangement.  

Paragraph 10 of schedule 1 is amended to ensure that where a dentist wishes 
to terminate a capitation or continuing care arrangement with a patient, that 
the relationship can only be terminated on grounds which do not relate to the 
patient’s race, gender, social class, age, religion, sexual orientation, 
appearance, disability or medical condition. This provision brings general 
dental services into line with general medical services.  
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Paragraph 27 of schedule 1 is amended to allow for dental practices to adopt 
e-signature technology. At present practices with IT practice management 
systems are required to retain one form, the GP17(PR) form, in paper copy. 
Removing this requirement will allow the dentist to move to electronic records 
and instead the patient will sign a tablet with the record retained in 
computerised form.  

Paragraph 42 of schedule 1 is amended to enable Health Boards to make 
unannounced practice inspections, where (a) concerns about patient safety 
were raised during a previous routine inspection by the Health Board; and, (b) 
information comes to light that necessitates further investigation by the Health 
Board. At present a practice that provides NHS general dental services is 
inspected on a three year cycle. This new provision will allow the Health 
Board to make an unannounced inspection in response to a specific concern 
such as an infection control incident, or may be used to confirm that a 
practitioner who has been removed from the Health Board list is not working in 
the practice.  

Regulation 2(5) makes amendments to Part 1A of schedule 2 to ensure that 
for dentists applying to join the dental list in Scotland for the first time, or 
where a dentist is returning to clinical work after an absence of less than 5 
years, that they must satisfactorily complete a mandatory training programme, 
proof of which would be a certificate from NES. Inclusion of this provision will 
mean that all dentists seeking to join the dental list in Scotland must obtain a 
certificate from NES to confirm that they have a sufficient level of training on 
the system of NHS dentistry in Scotland. The amendment also introduces a 
similar provision for dentists returning to clinical work after an absence of 5 
years or more, requiring them to produce a certificate confirming that they 
have successfully completed return-to-work training.  

Regulation 2(6) makes amendments to schedule 4 that removes the reference 
to the amount, currently £350, of the cost of a treatment plan, before a dentist 
must submit the plan to the SDPB for prior approval. The purpose of this 
amendment is to allow the amount to be varied on a more frequent basis, 
without necessitating an amendment to the 2010 Regulations.  

A number of other minor and tidy-up amendments are included in these 
changes to the Regulations.   

 

Consultation  

The British Dental Association (Scotland) have been made aware of these 
amendment Regulations. Further discussions will take place with BDA 
(Scotland) on how unannounced inspections will be implemented by Health 
Boards, with appropriate guidance being put in place.  

  

Impact Assessment  

The Minister for Public Health confirms that no Equality Impact Assessment is 
required as this instrument has no adverse effects on patients.  
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Financial Effects  

The Minister for Public Health confirms that no Business Regulatory Impact 
Assessment is necessary as the instrument has no financial effects on local 
government or on business.  

  

Scottish Government  

Directorate for Healthcare Quality and Strategy  

CDO & Dentistry Division  

26 January 2016  
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ANNEXE B 

The National Health Service (General Dental Services) (Scotland) 
Amendment Regulations 2016 

Correspondence from the Scottish Government dated 1 February 2016 

The above Regulations, which were laid on 28 January 2016, make a number 
of amendments to the National Health Service (General Dental Services) 
(Scotland) Regulations 2010. Errors have been identified in Regulation 2(5) of 
the Regulations. 

Regulation 2(5) of the Regulations inserts new paragraphs (v) and (w) to Part 
IA (information, declarations, certificate, applications, disclosure requests etc,) 
of Schedule 2. Paragraph (v) requires dentists applying to join sub-part A of 
the first part or the second part of the dental list in Scotland for the first time, 
or where a dentist is returning to clinical work after an absence of less than 5 
years, to satisfactorily complete a mandatory training programme, proof of 
which would be a certificate from NES. Paragraph (w) introduces a similar 
provision for dentists returning to clinical work after an absence of 5 years or 
more, requiring them to produce a certificate confirming that they have 
successfully completed return to work training. The following errors have been 
identified in Regulation 2(5): 

 a paragraph 1(v) already exists in Part IA of Schedule 2. The new 
paragraphs should have been inserted as paragraphs 1(w) and (x);  

 Part IA of Schedule 2 applies only to those applying to join sub-part A 
of the first part of a dental list. Part II of Schedule 2 applies to those 
applying to join the second part of the dental list and the provisions of 
the new paragraphs (v) and (w) should have been replicated in Part II.  

These errors will be corrected at the first opportunity. 
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ANNEXE C 

POLICY NOTE 

THE PERSONAL INJURIES (NHS CHARGES) (AMOUNTS) (SCOTLAND) 

AMENDMENT REGULATIONS 2016 

SSI 2016/59 

 1. The above instrument was made in exercise of the powers conferred by 
sections 153(2) and (5), 168 and 195(1) and (2) of the Health and Social Care 
(Community Health and Standards) Act 2003 (“the 2003 Act”). The instrument 
is subject to negative resolution procedure.  

2. These Regulations amend the Personal Injuries (NHS Charges) (Amounts) 
(Scotland) Regulations 2006.  

Background  

3. The purpose of the instrument is to increase the charges (“NHS charges”) 
recovered from persons who pay compensation (“compensators”) in cases 
where an injured person receives National Health Service hospital treatment 
or ambulance services. The increase in charges relates to an uplift for 
Hospital and Community Health Service (HCHS) annual inflation.  

Increase in NHS charges  

4. The new NHS charges will apply in cases where compensation has been 
made in respect of incidents occurring on or after 1st April 2016. The NHS 
charges will be increased as follows:   

 

5. The NHS charges are revised annually to take account of Hospital and 
Community Health Services (HCHS) pay and price inflation. The latest 
estimate for HCHS inflation is 2.69%.  

6. The Scheme is administered on behalf of Scottish Ministers by the 
Compensation Recovery Unit (CRU) of the Department of Work and Pensions 
(DWP) in accordance with an agency arrangement under section 93 of the 
Scotland Act 1998.  
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Consultation  

7. It was not necessary to consult specifically on this instrument. For more 
than 70 years, hospitals have been able to recover the costs of treating the 
victims of road traffic accidents where the injured person has made a 
successful claim for personal injury compensation. The arrangements for this 
were streamlined and modernised through the provisions of the Road Traffic 
(NHS Charges) Act 1999. The Scheme introduced in January 2007 to replace 
the RTA Scheme has been the subject of a number of consultation exercises.  

8. The Law Commission for England and Wales consulted in 1996 on whether 
the recovery of NHS costs should take place not just following road traffic 
accidents but in all cases where people claim and receive personal injury 
compensation. More than three quarters of the people who responded to the 
consultation agreed with the Commission's view that the NHS should be able 
to recover its costs from the liable party and that the NHS, and therefore the 
taxpayer, should not have to pay for the treatment of such patients. Rather, 
those causing injury to others should pay the full cost of their actions, 
including the costs of NHS treatment.  

9. The Scottish Executive Health Department and the Department of Health 
undertook parallel consultation exercises on how such an expanded Scheme 
might operate in the autumn of 2002. The responses in the main supported 
the Scheme and proposals for its administration. There were some concerns, 
however, about whether the Employers' Liability Compulsory Insurance (ELCI) 
market was sufficiently robust to cope with the expansion.  

10. Following on from that consultation the necessary legislative framework 
was put in place as Part 3 of the 2003 Act. However, in response to the 
concerns expressed, Scottish and UK Ministers committed to not 
implementing the expanded Scheme until a study of the ELCI market, carried 
out by DWP during 2003, was published. The study's final report, issued in 
December 2003, recommended that implementation of the NHS Cost 
Recovery Scheme should be postponed for a year, and this recommendation 
was accepted.  

11. A further consultation was undertaken at the end of 2004 covering in detail 
the draft Regulations that would govern the Scheme. There are three sets of 
principal regulations:  

 The Personal Injuries (NHS Charges) (Amounts) (Scotland) 
Regulations 2006;  

 The Personal Injuries (NHS Charges) (General) (Scotland) Regulations 
2006;  

 The Personal Injuries (NHS Charges) (Reviews and Appeals) 
(Scotland) Regulations 2006.  

12. The consultation included seeking agreement to continue the practice 
established under the old RTA Scheme of automatically uprating the level of 
charges each year in line with HCHS inflation. The proposal was agreed by 
the majority of respondents.  
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13. The consultation raised further concerns about the planned timing for 
introducing the Scheme, as the ELCI market was still considered fragile. After 
further discussions with DWP, Scottish and UK Ministers agreed to one further 
postponement of implementation of the Scheme from April 2005 to January 
2007.  

14. The following bodies were consulted in both the 2002 and 2004 
consultations:  

NHS Boards (and NHS Trusts)   

  Scottish NHS Confederation  

The Law Society of Scotland  

The Scottish Law Agents Society  

The Faculty of Actuaries  

Motor Insurers Bureau  

Scotland Patients Association  

Scottish Association of Health Councils  

The Faculty of Advocates  

The Scottish Consumer Council  

Association of British Insurers  

Various Insurance Bodies  

 

Financial effects  

15. The instrument has no financial effects on the Scottish Government or 
local government. Furthermore, it should be noted that the liability for charges 
rests with the compensator, and not with the person who has been 
compensated.  

 

16. The 2003 Act provides for a parallel Scheme to be operated in England 
and Wales by the Secretary of State for Health and identical changes to the 
flat/daily rate and cap have been made in England and Wales by the 
Department of Health. The England and Wales Scheme is also administered 
by the Compensation Recovery Unit.  

 

Scottish Government Health Directorates  

January 2016  
 
 


	Agenda
	HS-S4-16-12-1 Healthcare Improvement Scotland
	HS-S4-16-12-3 Written_Submissions
	HS-S4-16-12-4 Affirmative Subordinate Legislation



